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JOINT APPENDIX 
321 Filed June 1, 19557 | 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
HOLDING A CRIMINAL TERM 
Grand Jury Impannelled March 31, 1955, Sworn in April 5, 1955 
THE UNITED STATES OF AMERICA : Criminal No. 525-55 
vs. : Grand Jury No. Orig. 
Richard E. James Robbery (22-2901, 
Also known as : D. C. Code) 
Frank Smith : | 

The Grand Jury charges: : 

On or about February 6, 1955, within the District of Colum- 
bia, Richard E. James, also known as Frank Smith, by force and vio- 
lence and against resistance and by sudden and stealthy seizure and 
snatching and by putting in fear, stole and took from the person and 
from the immediate actual possession of Reginald V. Hyman property 
of The Hygee Development Company, Inc., a body corporate, of the 
value of about $3,597.90 consisting of the following: three thousand 
five hundred forty seven dollars in money and a gun, of the value of 
fifty dollars. : 


/s/ Leo A. Rover 


Attorney of the United States 
in and for ne District of Columbia. 


A TRUE BILL: 
/s/ SOSA Gandy, Jr. 
Foreman. 
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$22 /Filed July 1, 19577 PLEA OF DEFENDANT 
On #this Ist day of July, 1957, the defendant Richard E. 


James, appearing in proper person and by his attorney, being arraigned 
in open Court upon the indictment, the substance of the charge being 


stated to him, pleads Not Guilty thereto. 
| Bond is set in the amount of $7,500.00 and the defendant is 
remanded to the District of Columbia Jail. 
| By Direction of 
/s/ Bolitha J. Laws, C.J. 


Presiding 
Criminal preaber One (Assign.) 


323 /Filed December 4, 19577 
MOTION TO DISMISS INDICT MENT 

Comes now the defendant, by and through his attorney, 
and moves the Court that the herein indictment be dismissed for the 
following reasons: 
| 1, The indictment herein charges that the defendant committed 
the crime of robbery in the District of Columbia en or about February 6, 
1955. The defendant steadfastly denies this and claims that he was 
visiting William Heacock and wife in New York, N.Y. on that date. 

2. The defendant was “produced in this district on May 28, 
1957,??. . . “to be arraigned and to stand trial.’* (Excerpts taken from 
the Government’s Return And Answer To The Rule To Show Cause, filed 
in this Court on June 26, 1957 in Habeas Corpus proceeding 52-57.) 
However, the defendant was arraigned in this Court on July 1, 1957, 
and has yet te stand trial. 
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3. Although the defendant asked the Court at his arraign- 
ment that he be given a copy of the indictment so that he would be rea- 
sonably apprised of the nature of the charge(s) preferred against him, 
this was not done. Thereupon, the defendant mentioned this circum- 
stance to his present counsel on October 23, 1957, and through him 
obtained a copy of the said indictment from the Criminal Clerk’s 
office the same day, and signed a receipt for said copy of indictment. 

WHEREFORE, the defendant moves the Court that the in- 
dictment herein be dismissed because: 

1. There has been an unusually long delay between the in- 
dictment of the defendant in this cause and the trial, said trial still to 
be held. 

2. There was also a delay of several weeks between the 
time the defendant was incarcerated within this jurisdiction on May 
28, 1957 and his arraignment on July 1, 1957. | 

324 3. Furthermore, in spite of defendant’s request that he 
be given a copy of the indictment at the time of his arraignment on 
July 1, 1957, and other requests prior to and subsequent to that date, 
‘he was not sufficiently apprised of the nature of the charge against 
him until his present counsel obtained a copy of the indictment from 
the Criminal Clerk’s office and gave it to the defendant on October 
23, 1957. ) 


4, The loss of the alibi testimony of the late William Heacock, 


because of his recent death on November 15, 1957, said death occurring 
almost three years after the alleged crime, makes it almost impossible 


for the defendant to present a reasonable defense at this time. 
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Therefore, it is obvious that the fundamental rights of 
the defendant, incliding his right to a speedy trial as well as the 
right to be apprised of the nature of the charge against him, as 
enumerated in the Sixth Amendment to the Federal Constitution, 
have been systematically abridged and denied him. 

| /s/ Theodore D. Agayoff 
Attorney for Defendant 


325 /Filed December 4, 19577 
| AFFIDAVIT OF RICHARD E. JAMES (DEFENDANT) 
I, Richard E. James, do hereby depose and say that I am the 
defendant in Criminal Case No. 525-55. That I was not in the District 


of Columbia at the time of the alleged robbery on February 6, 1955, 
but on the contrary, was visiting my sister, Aline Heacock, and her 
husband, William Heaceck, at their home in New York City at the time. 

| That William Heacock, a necessary alibi witness, died re- 
cently on November 15, 1957, and consequently his testimony is unavail- 
able. 


That I never saw or received a copy of the indictment in this 

case until my present counsel obtained a copy for me on October 23, 
1957 from the Criminal Clerk’s office. So I was not apprised of the 
nature of the charge against me up to that time. 

| That I have been in the custody of the District of Columbia 
Jail for over six months and have not yet been brought to trial. 

| In short, I am being punished for a crime which I deny hav- 
ing committed, a crime for which I have not been tried, a crime of 
which I am presumed to be innocent until I stand convicted. 





That the facts herein are true to the best of my knowledge 


or belief. | 
/s/ Richard E. James 
Subscribed and sworn to before me this 3d day of December, 1957. 
HARRY M. HULL, Clerk 
United States District Court 
For The District Of Columbia 


By /s/ Wm. R. Harper 
Exhibit “A” Deputy Clerk 


326 /Filed December 13, 195777 


On this 13th day of December, 1957, came the Attorney of 
the United States; the defendant in proper person and by his attorney, 
Theodore D. Agayoff, Esquire; whereupon the motion of the defendant 
to dismiss the indictment, coming on to be heard, after argument by 
counsel, is by the Court denied. 

The defendant is remanded to the District of Columbia 
Jail. 
By direction of 
/s/ JAMES R. KIRKLAND 


Presiding udge 
Criminal ourt # 4 


327 [Filed December 18, 19577 
On this 18th day of December, 1957, came earn the vgction 
aforesaid, in manner aforesaid, and the same- jury as aforesaid, the 
hearing of which was respited yesterday; whereupon the said jury upon 
their oath say that the defendant is guilty as indicted; the jury is dis- 


charged. 





The case is referred to the Probation Officer of the 
Court and the defendant is remanded to the District of Columbia 
Jail. 
| By direction of 
/s/ JAMES W. MORRIS 


Presiding Judge 
Criminal Court #2 


328 /Filed February 20, 19587 
JUDGMENT AND COMMITMENT 

On this 14th day of February, 1958 came the attorney 
for the government and the defendant appeared in person and by 
counsel, T. D. Agayoff, Esq. 

IT IS ADJUDGED that the defendant has been convicted 
upon his plea of Not Guilty and a verdict of guilty of the offense of 
Robbery. 

As charged and the court having asked the defendant 
whether he has anything to say why judgment should not be pro- 
nounced, and no sufficient cause to the contrary being shown er ap- 
pearing to the Court, 
| IT IS ADJUDGED that the defendant is guilty as charged 
and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to 
the custody of the Attorney General or his authorized representative 


for imprisonment for a period of Four (4) years to Twelve (12) years. 
IT IS ORDERED that the Clerk deliver a certified copy of 





this judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of 
the defendant. 

/s/ James W. Morris 

United States District Judge. 


329 /Filed February 21, 19587 
Appearances: 
Joseph A. Lowther, Esq., For the Government. 
T.D. Agayoff, Esq., For the Defendant. 


THE COURT: Mr. Agayoff, do you wish to say any- 
thing further in connection with this case in addition to : what 
you said in chambers ? 

MR. AGAYOFF: Nothing additional. I would like to 
beifely review that I have made extensive effort to get Mr. Henry 
Lindenauer, who I want to come here to testify, and he has been 
unable to make any statement that would bring him here to testify. 
He has declined to make any statement concerning the evidence 


that we hoped to get. 
: THE COURT: Yes, I understand that. In fact I have 
directed the United States Attorney to make effort to get a state- 
330 ment from him that would bear on the question that is 
involved here, and I know that you have made that effort too. And 


we have not been able to secure any statement. I might say in 
that connection that, while he has filed so far to give us any infor- 
mation, in passing sentence today, if it should develop that he can 





give information that would be the basis for such action, I would 
consider it in comection with a motion for a new trial. 

Is there anything you want to say other than what you 
have said? 

THE DEFENDANT: Yes, sir, your Honor. 

Your Honor, Mr. Henry Lindenauer will gladly come 


here and testify in my favor. The only reason, he resents -- I 
have papers to that effect -- that he resents the fact that while I 
was on trial that when my attorney called him in New York, Mr. 
Lindenauer was not aware of the fact that Mr. Thomas Flannery 
will eli@it an extension. He didn’t like that. 3 

THE COURT: That is what it was understood would be 


done. 

THE DEFENDANT: Yes, but Mr. Lindenauer was not 
aware of this. I am only quoting him. He was not aware of it and 
he didnt think it was fair play. He will gladly come here and 
testify for me. 
| THE COURT: Why didn’ he tell us that? 

THE DEFENDANT: He told me he would. He felt like~- 

331 he felt when the telephone call was made to him to New 
York, and asking him would he come here, he felt that, during the 
Christmas time, they wanted him to drop everything and just come 
right here at that time. He had just moved from one office to 
another office, sir. : 

THE COURT: Yes, he said that. 

THE DEFENDANT: And of course he wanted to locate 





his files and his records before coming here. Once it was veri- 
fied, sir, that he would come, he felt, your Honor, he even told 
me, that you should have declared a mistrial, once -- 4] am 
only telling you now, I am only telling you what he told me. But 
the jury didn’t know anything about the conversation about my 
witness. 

THE COURT: Not at all. 

THE DEFENDANT: They didn’t know that. 

THE COURT: No. 

THE DEFENDANT: They didn’t know that these people 
had called him and asked him if he would come. 

THE COURT: They did that at my direction. I was 
anxious to find out that he would state that you were in New York 
at the time that this crime was committed and he would not state 
it. 

THE DEFENDANT: No, sir, He felt like he should do 
this under oath in the courtroom. 

THE COURT: I am not going to grant a new trial mless 

332 he does it under oath; that it is the basis of a new trial. 

THE DEFENDANT: Your Honor, he will come here and 


testify. 


THE COURT: I am not going to grant a new trial mless 
I have some basis to grant it on. I am not going to have that basis 
until he informs us what he will testify to under oath. And that 
has got to be under oath. | 
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THE DEFENDANT: Your Honor, here is a document 
here from the District Attorney in Washington, D. C., in reply to 
a petition which I filed with the Court of Appeals. It says here, 
sir, that the records below, in this Court, Criminal case No. 

525-55, discloses that the District Court has under advisement 
on motion for 2 new trial. I don’t know anything about the motion, 
sir. 

THE COURT: The only thing was that I stated that if 
there was satisfactory evidence produced to me, that this man would 
testify in that regard, that I would grant a new trial. That is all there 
is. And I will still grant it if that showing is made. 

THE DEFENDANT: Your Honor, I can have Mr. Lindenauer 
come to Washington and see you next week. 

THE COURT: I don’t want him to see me. I want the United 
States to take his deposition. 

THE DEFENDANT: He doesn’t want to grant -- He wants 
to come and testify as my witness. 

THE COURT: I am not going to grant a - new trial until 
that showing is made. I have hear you sufficiently. 

The sentence of the Court is four to twelve years. 

THE DEFENDANT: Okay, your Honor. 


334 /Filed February 26, 19587 


MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION 
FOR LEAVE TO APPEAR IN FORMA PAUPERIS 


Comes now the United States Attorney by his Assistant Thomas 
A. Flamery and makes the following representations to the Court: 
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Contrary to his allegations the defendant was not arbitrarily 
denied the right to have an essential witness present at his trial, 
but he was treated with extreme consideration and given every rea- 
sonable opportunity to properly prepare his defense. 

The history of this case reveals that the defendant was in- 
dicted on June 1, 1955, and was finally brought back to the District of 
Columbia to stand trial in June, 1957. The record in this case clearly 
shows that the delay in bringing the defendant back to the District of 
Columbia was caused by the fact that he was a fugitive for a period of 
time and also due to the fact that after he was finally located in jail 
in New York City under another name, his health prevented him from 
being returned immediately to the District of Columbia. 

After the defendant was arraigned on July 1, 1957, the trial 
date was set for September 5, 1957, and William F. Mansfield, Esquire, 
was appointed by the Court to defend him. On September 5, 1957, the 
case was assigned to Judge James R. Kirkland for trial. The defendant 
moved for a continuance on the grounds that he was dissatisfied with 
his lawyer. The Government objected to a continuance since the 
complaining witness had been subpoenaed from the State of Georgia 
and would suffer considerable inconvenience and hardship by a last 


335 minute contimiance. However, over the Government’s 


strenous objection the case was continued and at the defendant’s re- 


quest the Court appointed another attorney, Aubrey E. Robinson, Jr., 
Esquire, to represent him, The defendant became dissatisfied with 
this attorney also and at his request the Court appointed Theodore D. 
Agayoff, Esquire, to represent him. | 





12 


On December 16, 1957, the case came on for trial and again 
the defendant moved for a continuance stating that he wanted time to 


subpoena Mr. Henry Lindenauer from New York City who would testify 


as an alibi witness. It is interesting to note that although the defendant 
had had the services of three court-appointed lawyers, had been in 

this jurisdiction since June, 1957, and had received the right to proceed 
in forma pauperis, which entitled him to subpoena witnesses at Govern- 
ment expense, that this was the first time that he had mentioned Mr. 
Lindenauer as a witness. It is obvious that this motion for a continu- 
ance was another effort on the part of the defendant to delay this trial — 
unnecessarily, and that if he had sincerely desired the testimony of the 
witness Lindenauer, he would have subpoenaed him months before the 
actual trial date. 

The defendant went to trial on December 16, 1957, and was 
found guilty by a jury on December 18, 1957. During the course of the 
trial, at the request of the Court, Government counsel made a long- 
distance telephone call to New York City te Mr. Henry Lindenauer. re 
Mr. Theodore Agayoff, counsel for the defendant, with the permission 
of Government counsel and Mr. Lindenauer, joined the telephone con- 
versation. Mr. Lindenauer at that time stated that he needed time to 
check his records before he could state whether or not the defendant 
had been in New York City in his presence on February 6, 1955, the 
date of the crime. He stated further that since he had recently moved 
his office it would take approximately two weeks for him to check his 


records. 
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Several weeks after the conclusion of the trial, Government 
counsel and Mr. Agayoff again called Mr. Lindenauer and he stated 
that he needed additional time to check his records before he could 
state whether or not the defendant had been with him in New York City 
on the date of the crime. 

On January 21, 1958, the United States Attorney sent a 
Special Delivery letter, Return Receipt Requested, to Mr. Lindenauer 
requesting him to inform the office of United States Attorney whether 
or not the defendant had been in New York City on the date of the 
crime. A copy of the said letter and the Return Receipt from Mr. 
Lindenauer are attached hereto. On January 24, 1958, the Office of 
the United States Attorney received a letter from Mr. Lindenauer, 
which is attached hereto, in which he stated that he had not been 
able to obtain the information requested but would communicate with 
the Office of the United States Attorney before February 1, 1958. 
However, Mr. Lindenauer has never written to the Office of the United 
States Attorney since January 14, 1958, and has supplied no evidence 
whatsoever which would furnish an alibi for this defendant. 

It appears obvious at this point that if Mr. Lindenauer 
had been subpoenaed to appear at the defendant’s trial, he could have 
contributed nothing to the defense and can contribute nothing at 
this time. | 


The record in this case clearly shows that the defendant 


has been given every consideration and that he has no reason to complain 
of the manner in which his case was handled. There is no substantial 
question of law involved in this case and the defendant’s motion to appeal 
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337 in forma pauperis is frivolous and it is requested that his 
motion to appeal in forma pauperis be denied. 
/s/ Oliver Gasch 
United States Attorney 


338 


Post Office Department | Postmarked January 22, 
Official Business 1958 - aD M 


N. Henry Lindenauer, Esq. 
150 Broadway 
New York, New York 


RETURN RECEIPT REQUESTED 
Name of Sender - Oliver Gasch, U. S. Attorney, Certified No. 
4408542, Street and No. or P.O. Bax - U. S, Courthouse, City, Zone 
and State - Washington 1,B.C. (POD Form 3811) C-525-55 


339 /Filed February 26, 19587 


N. HENRY LINDENAUER 
COUNSELOR AT LAW 
150 Broadwa: 
New York 38, N. Y. 


WORTH 2-3482 


January 23, 1958 


Oliver Gasch, Esq. 
United States "Attorney 
United States District Court Building 


Washington 1, D.C 


RE: United States V. James 
Case Nt No. 525-55: 


Dear Sir: 

In response to yours of the 21st instant, will you please 
be advised that as I informed your Mr. Flamery that I am doing all 
in my power to check my records so that I can furnish the Court with 
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the information requested. I explained to Mr. Flannery what my 
problem was. I have not as yet, been able to: obtain the informa- 
tion. I will definitely inform your office of what the true facts are 
on or before February Ist. 
Thanking you for your indulgence herein, I beg to re- 

main 

Very truly yours, 

/s/N. Beary Lindenauer 


NHL /It | 
(Received Jan. 24, 1958 9:37 AM U. S. Attorney’s Office) 


340 /Filed February 26, 19587 : 
oe ay  OG:TAF:mIm 
_ C-525-55 
AIR MAIL - SPECIAL DELIVERY 
N. Henry Lindenauer, Esquire 
150 Broadway 
New York, New York 
United States v. Richard E. James, 
aka Frank Smith 
Criminal Case No. 525-55 
Dear Mr. Lindenauer: 
Reference is made to the above-entitled matter and to the 
several telephone conversations had between yoR and Mr. Thomas A. 
Flamnery of this office in regard te this case. | 
This defendant was convicted by a jury on December 18, 
1957, for robbery. The alleged crime occurred on February 6, 1955, 
and the defendant was postively identified by the complaining witness 


and two other witnesses. 





16 


The defendant now claims that he was in New York City 

on the date of the crime and that on that date, February 6, 1955, 
he conferred with you about a legal matter. It would be greatly 
appreciated if you would check whatever records you have to as- 
certain whether or not the defendant’s claim as to being with you in 
New York City on the date of the crime is true. If you ascertain that 
the defendant’s story is a truthful one, the Honorable James W. Mor- 
ris has stated that he will set the matter down for a hearing on a 
motion for a new trial and you would then be expected to appear 
with your records and testify before Judge Morris about this matter. 
On the other hand, if you ascertain that you can be of no assistance 
to the defendant on this issue, kindly notify this office immediately. 

Sincerely, 

/s/ Oliver Gasch 

United States Attorney 


341 /Filed March 12, 19587 


DER OF REFERENCE TO THIAL COUNSEL PURSUANT TO LOCAL 
Comes now Theodore D. Agayoff, Court-appointed trial coun- 

sel for the defendant Richard E. James, and respectfully submits this 

memorandum in compliance with the Court’s request and pursuant 

to Local Rule 92-A: 

1. Report on Probable Testimony and Availability of N. Henry Lindenauer 
This counsel was appointed to defend in this case on October _ 

16, 1957, and immediately started investigating the case. Counsel held 
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four lengthy interviews with the defendant before December 13, 


1957 and three on that date, the significance of the date being that 

a Motion to Dismiss Indictment was heard and denied by the late 
Judge Kirkland, the motion having been presented by counsel. Coun- 
sel took great pains to ask the defendant for the names and addresses 
of witnesses he wished me to contact in order to present them at the 
trial in his defense. It was not until the aforesaid December 13, 

1957 that defendant was able to provide counsel with the purported 
name of an alibi witness, a ‘‘Mr. Lindenieau,’’ whose address was 
not known to the defendant. 

The trial began on December 16, 1957 at which time the 
defendant’s sister, Mrs. William Heacock failed to appear, however, 
she telephoned counsel that evening and after being told that the trial 
had begun and that the following noon was the dead-line for her to 
appear as a witness in the case, she agreed to be in Court at the ap- 
pointed time. She told counsel at the time that the alibi witness was 
one N. Henry Lindenauer, an attorney, whose offices were in New York 
City. That this witness could not be present to testify in the case unless 
it was postponed. Counsel instructed her to make that representation 
to the Court and let the Court decide whether the trial could be delayed 
in order to allow Mr. Lindenauer to testify. : 

342 Accordingly, the trial was resumed the following day and 
Mrs. Heacock arrived in time to become the defendant’s only witness, 
the defendant having decided not to testify. She stated that the defendant 
had been at her home in New York City on February 6, 1955 and that she, 
her late husband, and Mr. N. Henry Lindenauer, of 150 Broadway, New 
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York City were together at the time. She further stated that Mr. 
Lindenauer had recently told her that he rementbered the occur- 
rence and would testify, however, he needed a few days to arrange com- 
ing down here. 

Counsel asked the court to consider a short continuance 
in order that counsel could contact Mr. Lindenauer in order to present 
him as an alibi witness for the defendant. Thereupon, on the request 
of counsel and the testimony of Mrs. Heacock the Court instructed both 
Mr. Flamery, the Assistant United States Attorney, and defense counsel 


to contact, if possible, this Mr. Lindenauer in order to find out if he 


could substantiate the alibi that defendant hoped for, and if so, to find 
some way to get him to come here to testify in the defendant’s behalf. 
Thereupon Mr. Flannery made a long distance telephone 
call to Mr. Lindenauer in New York City, and later in the call this coun- 
sel joined in the conversation with the express knowledge and consent of 
Mr. Flannery and Mr. Lindenauer. Mr. Lindenauer indicated that he 
had recently been contacted by a Mrs. Heacock; that he remembered 
having discussed a matter with her some years ago, however, his 
records were in a state of turmoil because he had recently moved and 
he would have to verify the discussion and the time that it was held before 
he would definitely state anything one way or another; that he needed about 
two weeks to look for the record of the matter; that the defendant might 
have been present at the time, however, he (Lindenauer) had to check 
hiss records in all respects. 
Both counsel reported this situation to the Court, and on the 
following day before proceeding with the trial, the Court indicated that 
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343 if Mr. Lindenauer were to come here to testify 
substantially as represented by Mrs. Heacock, the Court would 
consider a motion for a new trial. 

Following the trial counsel made further attempts to 
obtain the cooperation of Mr. Lindenauer. Counsel mailed a let- 
ter to Mr. Lindenauer dated December 19, 1957, a copy of which 
is attached herewith labelled ‘Exhibit #1.” asking him to forward 
an affidavit to the Court, if he could provide an alibi for the defen- 
dant, since the Court had indicated that such an affidavit would be 
considered in respect to a motion for a new trial. Counsel never 
did receive a reply to this letter. 

Again on January 15, 1958, Mr. Flannery and counsel con- 
ferred with Mr. Lindenauer over the telephone » at government expense 
incidentally, and during the course of the converation Mr. Lindenauer 
again stated tat he remembered Mrs. Heacock; that he had had some 
sort of a conference with her some years ago; that the defendant might 
have been present; but, he had no way of verifying these matters 
and needed to search his records to verify them. He added that he 
needed at least two weeks to accomplish this. At no time has Mr. 
Lindenauer confirmed the allegations that his testimony would es- 
tablish an alibi in behalf of the defendant. | 


2. Substantial Issue of Law Warranting Further Consideration by 
' 
Court , 


A substantial issue of law appeared first in this case in 
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the Motion To Dismiss Indictment. This was argued by counsel 
before the late Judge Kirkland. Counsel sought to apply the doctrine 
of the Taylor case, in which the Court of Appeals directed tmt the 
indictment be dismissed because there were a number of unneces- 
sary delays, individually none of which was enough to warrant 
such a dismissal but which together had prejudiced enough of the 
defendant’s right secured by the Sixth Amendment that the indict 
ment should be dismissed. (Taylor v. U. S., 99 U. S. Appl. D. C. 183) 
Before proceeding further with this case counsel requests 
that the Court allow counsel to withdraw and respectfully directs the 
Court’s attention to defendant’s letter dated February 16, 1958, ad- 
dressed to counsel, from which the following excerpt is taken: 
344 
‘Dear Sir: 
Now that the judgment in my case has been entered this 


just to inform you that I no longer consider you to be my attorney, 


and I very respectfully request you not to intercede or to concern 
yourself with matters and things pertaining to my case inthe. . 
future. «..- -” 


/s/ Richard E. James 


Respectfully submitted, 


/s/ Theodore D. Agayoff 
Attommey for Defendant 





December 19, 1957 


900 F St., N. W. 
N. Henry Lindenauer, Esq. 
150 Broadway 
New York, N.Y. 
Dear Mr. Lindenauer: 

This is to inform you that the trial was concluded without 
the testimony that Mrs. Heacock had assured me would be forthcom- 
ing from you. Richard E. James was convicted of Robbery, 1 count, 
on December 18, 1957. 

Judge Morris has indicated that he would consider granting 
a new trial if he is provided with sworn testimony by you that Richard 
E. James, Mr. and Mrs. Heacock and you were in New York, N. Y., 
on February 6, 1955, in the evening. 

I am sure that if James’ alibi can be borne out you will 
forward such an affidavit to Judge Morris, U. S. District Court for 
the District of Columbia at once. 


Respectfully yours, 
/s/ Theodore D. Agayoff. 


EXHIBIT # 1 


346 / Filed March 18, 19587 


ORDER 
Full consideration has been given to all the allegations of 
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this petitioner’s petitions for leave to proceed on appeal in forma 
pauperis, one filed February 19, 1958, and one notarized March 6, 
1958, and mailed to my office. 

Following the sentencing of petitioner on February 14, 
1958, and in view of his statements at that time, I requested both 
Mr. Thomas A. Flamery, Assistant United States Attorney, who 
prosecuted this case, and Mr. Theodore D. Agayoff, defense counsel, 
to prepare and file statements respecting their efforts, pursuant to 
my instructions, to ascertain whether the asserted witness (an at- 
torney in New York City) would be able to substantiate petitioner’s 
alibi that he was in New York at the time of the commission of the 
crime involved. These statements, together with copies of corres- 


pondence, which appear “in the file, correctly reflect my under- 


standing of such efforts, and reveal that the desired witness has not 
as yet advised what testimony he could give. The failure of the Court 
to grant a continuance because of the absence of such a witness is 
not, in the circumstances, considered to constitute a substantial 
question which would justify the Court in certifying that the appeal 

is taken in good faith. 

It was only upon p etitioner’s insistence that he was permitted 
to question some of the witnesses, and finally the Court, at a bench con- 
ference, urged him to permit his attorney to conduct such examinations, 
which he agreed to do. 

It is simply not true that the complaining witness attempted 
to strike the petitioner during the course of the trial. 
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The petition is not taken in good faith, and it is, therefore, 
denied. 


/s/ James W. Morris 
Judge 


March 17, 1958 
Ee Mee EN RN 


347 /Filed May 12, 19587 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. Misc. 985 APRIL Term, 1958 


Richard E. James, District Court Criminal 
Petitioner, No. 525-55 


Ve 


United States of America, 
Respondent. 


Before: Bazelon, Fahy and Bastian, Circuit Judges 
in Chambe ° Z 


ORDER’ 

Upon consideration of the petition for leave to prosecute 
an appeal in forma pawperis and of respondent’s opposition, it is 

ORDERED by the court that the aforesaid petition be 
granted and that petitioner be, and he is hereby, allowed to preceed 
On appeal without prepayment of costs from the judgment of the 
District Court filed February 20, 1958. 

It is FURTHER ORDERED by the court that such portions 
of the stenographic transcript of proceedings at the trial as have not 
already been prepared be prepared at the expense of the United States. 

It is FURTHER ORDERED by the court that the record on 
appeal shall be prepared by the Clerk of the District Court as promptly 
as possible and shall be transmitted by him to this Court within forty 
days. 
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It is FURTHER ORDERED by the court that the joint 
‘appendix in this case be printed at the expense of the United States. 

It is FURTHER ORDERED by the court that Arnold M. 
Lerman, Esquire, a member of the Bar of this court be, and he is 
hereby, appointed to represent petitioner on his appeal. 

Per Curiam. 

Dated: May 9, 1958 
Circuit Judge Bastian would deny the petition believing the appeal 
to be frivolous. 
ane Pest: JOSEPH W. STEWART, Clerk, 

United States Court of Appeals 

for the District of Columbia Circuit, 


By /s/ William G. Secrest, Deputy Clerk. 


CRIMINAL DOCKET 
United States District Court for the District of Columbia » 
Date Proceedings 
1957 Mar 6 _— Petition of U. S. Attorney for Writ of Habeas 
Corpus Ad Prosequedum, filed. WRIT of 
HABEAS CORPUS ad PROSEQUENDUM 
issued to the Warden, Riker’s Island 
Hospital, New York City for the. production 
of the body of the defendant. 
LAWS, C. J. yey estat sale 


1957 Dec 13 ORAL MOTION for continuance heard and-DENIED. 
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Letter from Deft. in nature of motion for transcript 

without prepayment of costs, filed. 

(prepared by Deft.) 

TRANSCRIPT OF PROCEEDINGS, Request for Contin- 

uance, December 16, 1957, Pages 1-8, filed 

.  Clerk’s copy (Reporter-Spatzer) 

SENTENCED toimprisonment for a period of 

FOUR (4) YEARS TO TWELVE (12) YEARS. 


Attorney Theodore D. Agayoff 
present, 


APPLICATION of DEFENDANT for leave to appeal, 
Judgment, without prepayment of costs, filed. 
(By Deft.) 


Judgment & Commitment of 2- 14-58, filed. 


MORRIS, J. 
TRANSCRIPT OF PROCEEDINGS (Sentence) before 
Judge Morris, 2-14-58, Pages 1-5, filed. 
Clerk’s copy (Reporter-R omig) 
MEMORANDUM of Government in opposition to 
Deft’s. motion for leave to appeal in Forma 
Pauperis and 2 exhibits, filed. 
ORDER of Reference to trial counsel, Theodore D. 
Agayoff, under 92-A, filed. 
MORRIS, J. (N) 
MEMORANDUM of Trial Counsel in compliance with 
order of reference to Trial Counsel pursuant 
to Local Rule 92-A, filed. Cert. of Sery, 
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1958 Mar 18 ORDER DENYING Deft’s. application for leave to 
appeal, Judgment, without prepayment of 
costs and motion for transcript, filed. 

MORRIS, J. (N) 

1958 May 12 Certified copy of ORDER from the U.S. Court of 
Appeals for the District of Columbia Circuit 
ALLOWING the Deft. to proceed on Appeal 
without prepayment of costs from the judg- 
ment of the District Court filed 2-20-58, 
and further ordered that such portions of the 
stenographic transcript of proceedings at 
the trial'as have not already been prepared 
be prepared at the expense of the U. S.; and. 
further ordered that the record on appeal shall 
be prepared by the Clerk of the District Court 
as promptly as possible and shall be transmit- 
ted by him to this court within forty (40) days; 
and FURTHER ORDERED that Arnold M. Ler- 
man, Esq. be appointed to represent petitioner 
on his appeal, filed. 

Dated 5-9-58. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
1 /Filed June 18, 19587 


UNITED STATES OF AMERICA 
Vo Criminal No. 525-55 


RICHARD E, JAMES 
aka FRANK SMITH, 


Defendant 


December 16, 1957. 
The above-entitled action came on for trial on the merits, 
before the HONORABLE JAMES W. MORRIS, United States District 
Judge, and a Jury, at 10 o’clock a.m. 
APPEARANCES: 
On behalf of the United States of America: 


THOMAS FLANNERY 
Assistant United States Attorney 


On behalf of the Defendant: 
THEODORE D. AGAYOFF, ESQ. 
x* * * *£* *&* * K * 
MR. FLANNERY: The government is ready, Your Honor. 
MR. AGAYOFF: As counsel for the defendant, I am ready. 
However, I have a preliminary matter I would like to discuss with 
Mr. Flannery. : 
(At the bench:) | 
MR. AGAYOFF: I am Theodore D. Agayoff, appointed counsel 
for the defendant, I am the third such counsel appearing in this case. 


I entered my appearance, let me see, I was appointed on the 16th of 


October, 1957, and shortly thereafter entered my appearance. 
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Now, during the preliminary stages of talking to the defendant, 
I talked to him at least five times, I had five interviews with him, he 
had stated that he was not at the scene of the crime in the District 
of Columbia, but was in New York at the home of his sister, a Mrs. 
Aline Heacock and her husband, a Mr. William Heacock. 
Now, in the week of November 15, I got what purported to 
be a telegram, I have it right there, it stated that William Heacock 
was seriously ill; a couple days later I heard that he had died. Now 
I heard that through a person who called, representing herself as the 
defendant’s sister, and it appeared to be a long distance call and she 
asked for a continuance. It had been set for November 25th. She 
asked for a continuance and I had already been discussing it a day or 
two before with Mr. Flannery and we decided that December 16 would 
be a fine day, and I told this lady over the phone that we would continue it 
until December 16. She said fine, and she said she would be here. J 
Now, she is not here this morning. The defendant in a motion 
heard the other day, among other things, one of the grievances was that 
his brother-in-law had died and that he was an alibi witness who would 
have stated that he was in New York. Prior to that time, I had pre- 
pared, I have a copy here, an affidavit to proceed in forma pauperis 
to subpoena the defendant’s sister. I had it all prepared and it was 
declined, and I had him sign this as of November 20, 1957. Now, that 
covers two witnesses. 
Now, the other day at the conclusion of the hearing, in 
which the motion to dismiss the indictment was denied for various 


reasons, one of which was excessive delay in bringing him up for trial, 
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et cetera, as well as the loss of this William Heacock and being 

unfair to try him; at the conclusion of that motion, I spoke to the 

defendant and he mentioned the name of a Mr. Lindenauer. It is 

a very odd name, I will give the Spelling later on that I have. 

And he said now, he wanted this witness as an alibi witness and 

I asked him, I Said, now, this is quite contrary to the defense which 

I had Been in the case which I had been preparing; now, you are mak- 

ing some of your own delays which ostensibly are for the purpose of 
obtaining witnesses, Now, I haven’t seen any of these 

three witnesses. 

Now, this morning he tells me, well, you know my witness 
has died, and I told him yes, now, what about your sister? He said 
she was here the other day and she wants another continuance. 

Now, as to Lindenauer, he stated in open court the other 
day that he didn’t know the address. I do not know the address of 
this person and Mr. Flannery discussed it with me over the phone 
the other day, he was trying to locate the persen for the benefit of 
the defendant; and those are the only three possible witnesses I know 
the defendant would have, 

Now, I have done my best to lecate and bring the one that 
we thought we could bring, which was his sister, and her husband 
William Heacock has died; the third one, address unknown, and with 
that I am prepared te go te trial. As a matter of fact, I have been 
prepared for over a menth to go to trial, | 

Now, the defendant would like to make a statement now in 
open court as to a contimance, he Says, for the reason te get some 
witmess. I would like him to make that statement, himself, to the Court. 
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THE COURT: Well, hasn’t the matter of a continuance been 
taken up before Judge Laws ? That is where it belongs. 

MR. AGAYOFF: It was taken up before Judge Kirkland and 
it was denied, subject to being brought up again pefore the Trial Judge, 
and I bring this up as a preliminary matter here to try to expedite 
this particular matter. I think if Judge Laws had ruled on it, he would 
still bring it up before Your Honor, so I would like Your Honor to make 
a dispostion of that. AndI brought it up at this time rather than after 


the jury was sworn. lam trying to expedite things, yet at the same 


time protect his rights, because he is asserting what he claims to be 
a request for a continuance. I would like Your Honor to hear that. 

THE COURT: I was just wondering whether I am the right 
one to hear it, that is all: continuances are usually granted by Judge 
Laws. 

MR. FLANNERY: I think you could dispose of this quite 
easily. I would like to say something about the background of this 
case, too. The complaining witness in this case has come all the way 
up here from the State of Georgia. This is the second time he has 
made the trip up here to testify in this case. I pelieve it was October 
21st of this year that this complaining witness, Mr. Hyman, made his 
first appearance. The case was sent in to Judge Kirkland for trial 
‘one afternoon, that afternoon of October 21st. At that time, this de- 
fendant, who had another attorney, said that he was dissatisfied with 
his court-appointed attorney and that he wanted another attorney. Over 

my strenuous objection, Judge Kirkland continued the case 
to let the man get another court-appointed attorney, and this poor 
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complaining witness had to go all the way back to Georgia, at great 
personal inconvenience and expense to the government. 

Now, it would appear to me he is trying to the same tactics, 
the complaining witness is up from Georgia again, the government is 
ready to go, and now this defendant comes in with last-minute request 
for a continuance. He is tryim to wear the complaining witness out 
so he won’t come up here and the case will be dismissed. 

I strenuously object and don’t think there is any ground for 
a continuance. . 

THE COURT: Why isn’t his sister here ? 

MR. AGAYOFF: I would like you to hear from him on that. 

MR. FLANNERY: As I understand it, you were prepared to 
send a subpoena for the sister and he instructed you not te do it, isn’t 
that right ? 

MR. AGAYOFF: That is right. In the interview I had with 
him, the fourth interview, on November 20, 1957, I showed him this 
paper and he said, “Oh, no, I am not going to sign that.” I said, 
‘Why ?” He said, “She has money, she will come here, herself.” 
I said, “I would like you to sign it, nevertheless.”? He said, *I don’t 
see why.’’ I said, “‘For my protection.’? And I think it was a wise 
thing; I want that on the record, I had it all prepared. 

Now, whether or not that indicates anything, it shows that 
I have tried to bring here the witness that I knew existed. 

Now, I have a telegram I would like to show you. Here is 
the telegram I got, that date means the 12th, I guess that is how you 
read telegrams; is that the 12th? | 
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THE COURT: Oh, yes, November 12, that is right. 

MR. AGAYOFF: And a couple days later, I was told he 
died, in some manner -- Oh, yes, by this phone call. I received on 
November 18, 1957, a phone call in which the operator said it was 
long distance; I inquired from where and I didn*t hear that, and then 
the person started talking. She represented herself as being Mrs. 
Aline Heacock. This was at 9:52 a.m. on this date. I spoke for three 
minutes to the person. She said her husband had died, that he was in 
a funeral parlor, 2315 7th Avemue, I couldn’t get the name. She said 
she remembered on February 6, 1955, very well that her brother was 
there. She would like to testify here and asked for a continuance of 
several weeks; that is when I told her December 16 was the date and 
she said that would be very fine. I havent heard from her since. 

THE COURT: I thought you said the defendant said she 
was here the other day. 

MR. AGAYOFF: He says that; I don*t know that, Your Honor. 

I will only represent what I know. 

THE COURT: Well, I think you had better get the panel 
out of here and I will hear what he has to say. 

(End of bench conference.) 

*+ * *©* © &©* & KF * 

THE COURT: Let me hear from you why you think the case 
ought to be continued, after being continued several times. 

DEFENDANT JAMES: Your Honor, due to circumstances 

beyond my control, I find it necessary to ask the Court to 
continue my case because of the death of a witness who could have sub- 
stantiated the fact that I were (sic) in New York at the time this alleged 





crime was committed. 

Now, Your Honor, I would like to, if the government had 
arraigned me properly -- | | 

THE COURT: I can’t understand you. 

DEFENDANT JAMES: If the govem ment had arraigned me, 
when I were brought from New York, ‘properly, this situation wouldn’t 
be necessary today. The government come in to Judge Kirkland‘s court*’ 
last Friday and into Honorable Laws? court and stated in open court they 
brought me from New York on June 29, 1957, and arraigned me on July I, 
1957; whereas, I were brought from New York on May 28, 1957, and were 
not arraigned until July 1st, a period of five weeks. 

Now, since my witness has died, they are in a very hig 
hurry to try me. They wouldn’t try me before, during those five weeks’ 


period that I laid in D. C. Jail, but they come in court and say they ar- 
raigned me within two days after I arrived in Washington; whereas, I 
wasn’t arraigned until after five weeks, which was unnecessary delay. 


At that time, I could have produced my witnesses in this courtroom to 
testify for me. Now, since this death has occurred, I can produce 
another witness, but I have to find him, sir. My sister were in Washing- 
ton last Thursday; she went to my lawyer’s office, he wasn’t there. Now, 
she is trying to locate this witness who can come into court 
and replace my brother-in-law. 
THE COURT: Well, she was the one, as I understood it, — 
that asked for a continuance before, so she could be here. Now, you 
say she was here the other day. Why didnt she stay here? 
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DEFENDANT JAMES: The only thing, the government 


has asked for two continuances in this case and I have asked for 


two, myself, sir. On the 18th, I was supposed to be tried and one 


of the government witnesses went in and asked for a week’s con- 
tinuance; at that time, I would have been tried. But~ they delayed 
it themselves, at that time. But it seems now -- 

THE COURT: What date was that? 

DEFENDANT JAMES: The 18th of last month; they de- 
layed it a week, to the 25th, the government did. They delayed it 
themselves, without even consulting me or notifying me to that 
effect. And now, since they found out that my brother-in-law 
has died and nobody here to testify, they want to put me on 
trial which, if you order me to go to trial, I will go to trial, but 
I will do so without having a witness to testify that I was not in 
this jurisdiction when this crime was committed. If I am given 
about two or three weeks, my sister will locate another witness, 
who can substantiate the fact I ..ere in New York at that date. 
That is all I ask. 

I would like for this commitment paper also to be read 
into the record, from the D.C. Jail, indicating the date which I 
was committed here. The government seems to want to say I 
were brought here on the 29th. They want to make it appear 
I was arraigned within two days, when they brought me here on 
the 28th of May. They don’t want that to be known, five weeks 
unnecessary delay. They want to make it appear that they ar- 
raigned me promptly; whereas, they did not do it, Your Honor. 

I could have been tried, but they have been dilly-dallying along 
in this case just as much as I have. 
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I asked for a couple of continuances, yes, but they are 
not big enough to admit to you the wrong that they have done. Now, 
they want to try me without witnesses. This is not the government, 

I don’t believe the United States Government would stoop so low; 

it is only a few people working, got clerical jobs in the government 
office, the United States Government doesn’t conduct themselves in 
that manner. I believe they would want me to have every opportunity 
to prove I was not in this jurisdiction, which I was not. 

MR. FLANNERY : Your Honor, as I stated to you at the 
bench, this case was set for trial October 21st of this year? The 
case was sent into Judge Kirkland‘s court for trial the afternoon of 
that day, and this fellow had the gall to stand up at that late moment 
and tell Judge Kirkland that he wasn’t satisfied with his court-appointed 
attorney, and a complaint had never been heard from this man about 

that attorney up until that late date. Judge Kirkland, very 
generously, I think, granted him a continuance and the court appointed 
him another attorney, and the complaining witness in this case who 
had come at great personal inconvenience from the State of Georgia 
to the District of Columbia, had to go back. I had a hard time ex- 
plaining to that gentleman just what had happened, he was } somewhat 
chagrined and disappointed. 

Now, the complaining witness is again here today. He has 
made that long trip all the way from Georgia, and again this man tries 
another stalling tactic. He wants another continuance at the last 
minute so that eventually he hopes the complaining witness will be just 
tired of coming back and forth. 
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I think it would be a disgrace and travesty, Your Honor, 
to grant this man a cofitinuance on the ground he alleges at the 
last moment. 

DEFENDANT JAMES: Your Honor, if I may have just 
one word, I won’t refer to this district attorney as ‘this fellow,’” 
I will say ‘“Mr. Flannery.” 

Now, on September 5th, when I changed counsel before 
Judge Kirkland, the counsel’s name was Mr. Mansfield. When he 
came to see me, Your Honor, he couldn’t tell me what I was even 
charged with; he didn’t hold no conference with me, he did not 
confer with me at all. Now, I couldnt even get an indictment from 

him, sir, a copy of my indictment, the government 
wont even issue me one, sir. I did not get a copy of my indictment. 
I came here on the 28th day of May, I wrote three or four letters to 


this District Court asking them to send me a copy of my indictment. 


I didnt get one until this counsel went and got one from the clerk, 
himself, which I had to sign my signature. He got it on October 23d 
then, this is the copy that he got; the government never served me 
with a copy. I actually didn’t know what I was even charged with. 
Then, after he got the copy for me, then they sent me this 
photostatic copy themselves, which came to me on December 6. 
Now, from the 28th of May to December 6, I was not actually served 
with a copy of my indictment by the government, until December 6. 
My lawyer, whom he is referring to at the time, whom I 
wanted to change, he would come to me and make propositions with 
me and bring me news from this man as to what procedure'I should 
do. I resented that. I told him I didn’t want -- if he were represent- 
ing me, don% tell me what this attorney said. If he was my lawyer, 
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I felt that he should protect my interest and not bring me any news 


whatsoever from him. He didn’t help me prepare my case, he 


didn’t know what I was charged with, he didn’t even know the com- 
plaining witness’ name. Mr. Mansfield was his hame, so, there- 
fore, I felt justified in asking the Court to exchange this lawyer, sir. 

He will admit that also, if he was here. It is not me hav- 
ing the gall, I want the government to play fair with me. I believe 
the government wants to play fair with me. 

THE COURT: What I can’t understand is that I am in- 
formed by your counsel that at one time when you wanted your 
brother-in-law present as a witness -- 

MR. AGAYOFF: Sister. 

THE COURT: No, it was her husband, wasnt it, that was 
in the hospital ? 

DEFENDANT JAMES: That is right, her husband. 

MR. AGAYOFF: Well, Your Honor, at the time I was 
told about the brother-in-law, I had already gotten the telegram, 
and before that time, he had stated to me that his sister was his 
witness and that his brother-in-law might be. 

THE COURT: But you got a telegram from his sister say- 
ing that her husband was in the hospital, and subsequently you learned 
that he had died ? 

MR. AGAYOFF: Yes, Your Honor. 

THE COURT: And you wanted to issue a subpoena with 
respect to the sister ? 

MR. AGAYOFF: Yes, Your Honor. 
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THE COURT: And this defendant refused to sign an affi- 
davit that would justify you in placing her under subpoena, isn’t 
that what you told me? 

MR. AGAYOFF: That is right, Your Honor, and he told 
me that she had money and she would come here under her own ex- 

| pense. He said the family had money and she could come 
here and he would rather not use that affidavit in forma pauperis. 

DEFENDANT JAMES: Your Honor, if I may, please -- 

THE COURT: That is what I want you to explain, because 
you could have put her under subpoena. 

DEFENDANT JAMES: At first, Your Honor, my sister is 
quite willing to come here and testify for me, but my brother-in-law 
was 2 more important witness than she. As to what he is making 
reference to, is this, he wanted me to sign an order for the government 
to bring my witness to Washington at their expense. I told him that 
it wasn’t necessary. I didn’t say that they had money, but I did say, 
also, that they were able to provide their own transportation to Wash- 
ington, I said that, which they would have done. If she had known I 
was in this courtroom this morning, she would be here. She is un- 
aware of the fact I am in the courtroom. 

THE COURT: Wait just a minute. I was told by your 
attorney that she was informed that December 16 would be a satis- 


factory. date. ° 
| DEFENDANT JAMES: That is right, but after this un- 


fortunate development arrived, she asked me to try to get a con- 
tinnance until she could find Mr. Lindenauer. He is a man I also 





39 


consulted with in New York in February. : 
THE COURT: I know, but I think you are trifling with the 
18 Court a little bit. The date was fixed, December 16, and 
she should be here now. 
DEFENDANT JAMES: But I hadn’t even planned on having 
her as a witness for me, I had planned on Mr. William Heacock, the 


person who died, was to be my witness. : 

THE COURT: Can* your sister testify, too? 

DEFENDANT JAMES: She could testify, but I would want 
her to testify as to what she knows about the matter. 

THE COURT: Doesn’t she know whether you were in New 
York at that time or not ? 

DEFENDANT JAMES: She knows I was in New York on the 


6th, yes, she do. : 
THE COURT: Why couldn’t she act as a witness, then? 
DEFENDANT JAMES: Well, she could act as a witness, 
she would have acted as one, but Mr. William Heacock was a more 
important witness to me. 
THE COURT: What do you mean, ‘‘more important ??? 
DEFENDANT JAMES: I don want to discuss my case, 
with the people sitting back here. 
THE COURT: I don’t want you to, either. But the object 
of the testimony is to show you were in New York that date. 
DEFENDANT JAMES: Yes, sir. 
THE COURT: He is dead, he cant testify. 
DEFENDANT JAMES: I understand that, sir. He could 
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verify conclusively I was there, he could have did it; whereas, my 


sister can only state that she seen me there so and so, 


she did see me. I also believe that Mr. Henry Lindenauer can verify 


conclusively that I was there. 

THE COURT: But you can’t tell me where he can be found 
now ? 

DEFENDANT JAMES: The only thing I can tell you, Your 
Honor, is he is in New York and she will find him. She come down 
Friday to see this lawyer, but the lawyer was not in his office. She 
was in the District of Columbia Thursday to see him, but he was not 
there. So she went back to New York to try to locate Henry Linde- 
nauer where, in turn, both she and Mr. Lindenauer will testify in my 
behalf; whereas Mr. Lindenauer will be in a position to bring documen- 
tation in and prove I was there. It isnt like getting on the stand, taking 
a person’s word; my sister is my relative, Mr. Lindenauer is not my 
relative. 

THE COURT: But you havent made a showing to me that 
justifies me in believing that he can be located within a reasonable 
time. 

DEFENDANT JAMES: Your Honor, the only thing that I 
say is that I know that he can be located within two weeks, I know that 
he can. 3 

THE COURT: Two weeks is a long time. 
| DEFENDANT JAMES: It is a long time,sir, but I have 
been over in District Jail for seven months; itis alongtime. — 

They didn’t even serve me with a copy of my indictment 
since I have been here, until just last month, the government didnt 
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sure, it is a long time. But right now they want to try me because 
I am not in a position to defend myself, whereas, I believe I am en- 
titled to witnesses. It certainly is a long time. 

THE COURT: Youconfer with this witness from Georgia 
and see what arrangement could be made for him being here, if I make 
a reasonable continuance of this case. 

MR, FLANNERY: Your Honor, I don’t want to appear to 
be too belligerent, but I think it would be an awful imposition on that 
gentleman to continue this case. 

THE COURT: I think it is something of an imposition, 
myself, that is why I would like for it to be amicably adjusted with 
him, either by keeping him here or having him come back. 

MR. FLANNERY: If you are considering continuing this 
matter, may we go back to Judge Laws with it, because I feel rather 
strongly about this. I think this is playing with this court, itis a cal- 
culated and planned thing. I think Judge Laws is the proper one to pass 
on whether there should be a continuance. 

THE COURT: Yes, I would rather Judge Laws would pass 
on it. Suppose I refer it back to him. 

MR. FLANNERY: Very well, sir, because I do think this 
fellow is trifling with this court. 


(A short recess was taken to allow the question of a con- 
tinuance to be presented to Judge Laws.) | 
THE COURT: I take it you gentlemen are ready to proceed ? 


MR. AGAYOFF: I am ready. 
MR. FLANNERY: The government is ready. 
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THE COURT: Let the panel be sworn. 

DEFENDANT JAMES: Your Honor, I’d just like to have one 
word with you, please. 

THE COURT: I have heard you already. Now, I don’t know 
what I am to hear any more. 

DEFENDANT JAMES: This could be stated in open court, 
Your Honor. 

THE COURT: I don’t know whether it can or not, if it has 
to do with the matter you discussed. 


DEFENDANT JAMES: No, it don’t have to do with that 


matter. 


MR. FLANNERY: Your Honor, I don’t want any man making 
any statement that might be prejudicial to the jury. 

THE COURT: No, I don’t think that is proper. Let your 
counsel speak for you and he can come to the bench. 

(The defendant conferred with his counsel.) 

MR. AGAYOFF: Your Honor, the defendant appears -- 

MR. FLANNERY: Your Honor, I think these statements 
should be at the bench. 

THE COURT: Come to the bench. 

DEFENDANT JAMES: I could have made the same state- 


(At the bench:) 

MR. AGAYOFF: He is making a statement now that he 
doesnt want to go without his witness and then he say&, “I want 
to try my own case and argue my own case.”’ He says, ‘If you feel 
like advising me, O.K.; if not, O.K.’’ 

Now, I have been very, very patient, Your Honor. 
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THE COURT: Yes, I know that. 

MR. AGAYOFF: J think this is the most unusual case that 
has occurred in this court in years, because of certain things going on. 

THE COURT: I don*t know what you mean by that. 

MR. AGAYOFF: I mean the degree of uncooperation from 
the defendant. 

THE COURT: Yes, I know it is going to be difficult. 

MR. AGAYOFF;: It is difficult and I cautioned him from 
the beginning to let me handle legal problems. I knew what had hap- 
pened between him and other counsel, I explored everything I possibly 
could, I know everything that could be known from other sources. And 
I tried to keep him in rein to cooperate, but invariably what he has -- 
any new situation that arises is merely a new repetition of an old one 
but a new facet. I don’t know how effective I can be. I think he has 
another recent case in mind where someone handled his own case and, 
of course -- 

THE COURT: I sympathize with you. I think we will just 
have to do the best we can. 

MR. AGAYOFF: Particularly, I would like to say my 
motion the other day was mad in good faith and then, following that, 
he proceeded to make indications which would defeat the purpose of 
the motion because he is asking for other continuances and it makes it 
less and less good faith, and yet basically there was ‘ff good legal issue 
there. I was stressing the Taylor case in my motion. Now, everything 
goes contra to my advice and he has demanded a jury list and he has 


just gotten one. He wants to try his own case. 
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Now, as to being an adviser, it would be practically useless 
for me to advise him in any respect because about every conclusion I 
come to, he disagrees with. 

THE COURT: Well, I don’t suppose I can deny him the 
right to appear in proper person if he wants to. 

MR. FLANNERY: I don’t think you can. 

THE COURT: Such legal counsel as the Court can insist 
that he have -- 

MR. AGAYOFF: I think that is correct, Your Honor. How- 
ever, with each added mistake he makes, it puts me in a position of re- 
connoitering and trying to get a way out, rather than make a sensible 
defense. 

THE COURT: I understand the difficulties all right, nobody 
can hold you responsible for it. It is just one of those things, we will 

have to do the best we can. 

MR. AGAYOFF: So with that, I think Your Honor would be 
in a circumstance of giving the defendant personal instructions on how 
to conduct his case, almost throughout this matter. 

THE COURT: Well, I will do the best I can. I don’t know 


whether I am equal to that or not. 
MR. AGAYOFF: Certainly, he won’t take too much from 


me and I do not wish to stand too near the gentleman, because he has 
a contagious disease and I have a have a very bad cold myself and I 
can’t be taking too much more of this, because I have been ill about 
@ month and I think I will have to terminate this attorney-client re- 
lationship on health reasons very shortly. 
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THE COURT: Well, let’s don’t do that if it can be avoided. 
Well, do the best you can. 
MR. AGAYOFF; I will try to, but I hope everyone will 
understand. : 

THE COURT: Well, I do, anyway. 

MR. AGAYOFF: Thank you, Your Honor. 

(End of bench conference.) 

THE COURT: Let the panel be sworn on voir dire. 

(The jury panel was sworn on voir dire. As Mr. Flannery 
identified the case, the following occurred:) 

MR. FLANNERY: Do any of you know this defendant ? 

Would you mind pulling that thing down from your face 
so they can see you? 

DEFENDANT JAMES: I am taking orders from the Court. 

MR. FLANNERY: Would you suggest the gentleman expose 
his face tothe jury? 

THE COURT: I don’t know what the occasion is that he has 
got it on. 


DEFENDANT JAMES: I have a pulmonary condition. 
DEPUTY CLERK: Tuberculosis, Your Honor. 

THE COURT: Remove it for an instant. 

All right, now they can see you. Put it back on, now. 
MR. FLANNERY: The reason I had that done, ladies 


and gentlemen, was so you could see him. 2 

(At the conclusion of Mr. Flannery’s examination on voir 
dire, the following occurred:) 

THE COURT: Do you wish to interrogate the panel? 
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MR. AGAYOFF: Your Honor, for a moment I would like 
to explain my position to the jury. 

I am Theodore Agayoff, appointed counsel for the de- 
fendant. The defendant has asked the Court and he will be allowed 
to argue his own case, try his own case. Now, at this point, I think 
the defendant would like to question the jury panel. 

DEFENDANT JAMES: Ladies and gentlemen of the jury, 
I’d just like to say that I don’t care what your verdict will be in this 
case, just as long as you feel right about it in your heart. On the 
alleged date when this crime was committed, the defendant was not 
in this jurisdiction, he was in the State of New York. 

* * * * *£* £ & 

THE COURT: Do you wish to ask any further questions 
of the members of the panel in the box? You can do that generally 
or you can do it -- 

DEFENDANT JAMES: That is quite all right, I am satis- 


fied, Your Honor. 


* * * * * * * * 


x © 
(Whereupon, the following jurors were sworn to try the 


-case:) 
* * * ©£ *©* © © * 
31 REGINALD V. HYMAN 
called as a witness by the government, being first duly sworn, 
was examined and testified as follows: - 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
~ 32 Q Directing your attention to February of 1955, where 
did you reside at that time? A 2824 Buena Vista Terrace, S. E., 





Washington, D. C. 

Q. In the District of Columbia? A. District of Columbia. 

Q. What type of occupation did you have at that time ? 

A. Iwas manager for the Hygee Development Compay, who were 
the owners of the apartments. 

Q. Very well. And Hygee Development was a corporation, 
was it not? A. A corporation, yes, sir. 

Q. All right. Directing your attention to February 6, 1955, 
at around 8 p.m., where were you? A. I was in my apartment and of- 
fice, combined; Apartment 1 at 2824 Buena Vista Terrace. 

Q. What were you doing at that time? A. Managing the 
development. 


Q. Yes, and did anything happen around 8 p.m. on that day ? 


A. Yes, sir. At 7, around 7 o’clock, my cook had prepared my dinner 
and two of the janitors came up just at that time and one who had been 


in my employ for some eight or ten days told me that a motor on the 
stoker at 2805 Naylor Road was giving him some trouble. 

Q. Who was this janitor? A. That janitor was working for 

me under the name of Frank Smith. 

Q. And he had been working for you about ten days? A. 
Yes, sir. 

Q. Do you see that man in the courtroom today? A. I 
do, sir. 

Q. Ifit isn’t too much trouble, Mr. Hyman, could you 
step down and point to him? 

(The witness left the stand.) 


* * * * * £ K& * 
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THE COURT: I think he has got a right to look at your 


DEFENDANT JAMES: Certainly. 

THE COURT: Now put it back on. 

THE WITNESS: This is the man. 

THE COURT: All right. 

MR. FLANNERY: May the record so indicate ? 

THE COURT: Yes. 

(The witness returned to the stand.) 

Q. What did the defendant, who was known to you at that 
time as Frank Smith, have to say at 7 p.m. on that day? A. That the 

| motor on the stoker at 2805 Naylor Road was giving him 

some trouble, slipping off, and I told him to check again, be sure to 

check it before he went to bed and to let me know about it, and see 

that everything was working; it was rather cold. 

Q. Now, you say that this man, the defendant, had been a 
janitor for about ten days. Did you hire him, originally? A _ I hired 
him, yes, sir. 

Q. Tell the jury about that, will you, please; the circum- 
stances under which you hired him. A. I had an ad in the Washington 
Star and it was just about the time the paper came on the street, I 
guess, I got a telephone call from this boy. I think he said he was 
around 7th and T, or somewhere in that vicinity, and he wanted to 


| come out and talk about the job. He came out and he was the essence 
of humility, he hadn’t had any experience as a janitor but he showed 
and expressed willingness to learn and was anxious to work. He said 
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he was from Savannah, Georgia, and he had only been in town a few 
days and he had only done little, odd jobs around in the community 
in which he was living up there, so that he couldn’t get a recommen- 
dation from some local firm. 
Q. All right. So, after a conversation with him, did you 
hire him? A. I hired him, sir, and he came to work; he came out 
that same night. 
Q. And he told you his name was what? A. Was Frank 


Q. All right. Now, then, let’s go back to February 6. 
You just testified, I believe, that you had this conversation with 
the man known to you then as Frank Smith, about the stoker. What 
happened after that? A. About 8 o’clock, there was a knock on my 
front door. I went from my back room to the front room which 
serves as an office, and looked through a little one-way mirror I 


had and asked who it was. He said it was Frank, and I saw that it 


was, and I opened the door. He said, “‘Mr. Hyman, that motor has 


slipped off again and I want to borrow your Allen wrench to put it 
back on.’’ 
i And I said, ‘Well, where is yours ??° 

He said, ‘I dropped it in the coal and can’t find it.” 

I said, ‘‘You wait here at the door and I will go back 
and get the Allen wrench for you.’’ 

I went back to the bedroom and -it just so happened that 
I was counting the receipts for the month that had come in up to 
that time; I expected the man to come out later that night to pick 
it up. I got just to the door of the bedroom when it felt like the 
whole building fell upon me. As best I can describe it, I know that 
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his arm was under my chin and I know that a tremendous weight, 

it felt like his knee or maybe his body was in my back. AndI 

| went out. I came to in a moment or two, my hands were 
‘tied in back of me, I was lying on my back, and he one knee on 

my Adam/’s apple. 

| Q. When you say, “‘he had one knee on my Adam/’s 

| apple,’? you mean who? A. Frank Smith. 

: Q. You mean this defendant? A. Yes, sir; had one knee 
on my Adam’s apple and was tying some clothesline around me, tying 
: my arms closer to my body, and he then tied my feet and tied one 
foot to the doorknob of the bedroom door and another foot to the door- 
knob of a closet which was on the same side of the room. He tied 
them so that they would not hit the floor, they’d come about an inch 
off the floor, so that I couldn’t kick the floor to make noise. That was 
done with clothesline. 

I had twenty or thirty ties hanging on the door there and he 
grabbed them and tied them together and tied them around my neck 
_and tied the other end of the string of ties to the bed, so that my head 
‘wouldnt quite hit the floor, but I had to hold my body in a certain 
position to keep it from strangling me. And then he had a kind of a 
silky, little, dirty handk="chief that he stuck in my mouth as a gag. 

| He took the sheets off of the bed, he wrapped them around 
me and tied more ties and a couple of belts around the sheet. I was 
more or less tied up like a mummy. 

Q. All right. Then what happened? A. He went out. 


Oh, after he -- he found the money and he, I heard him pour the 
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change out and I had money in different envelopes for different days 
that had been received. I know he turned the light out in the bedroom 
before or as he went out into the living room. 

Q. The light had been on? A. The light was on, yes; 
he turned it out. The light was still on in the office, I could see that. 

Just when he left the office, I don’t know, because I could 
not see the door of the office. 

Q. All right, sir. Now, how much money did he take ? 

A. Around $3,500, its been so long I don’t know the actual amount. 

A. About $3,500? A. Whatever I said at that time, about 
$3,500, yes. 

Q. Was that the property of the Hygee Development Com- 
pany, Inc.” A. That was the property of the Hygee Development, yes, 
sir. | 

Q. Did he take anything else? A. One .38 pistol, revolver. 

Q. Was that your pistol? A. Yes. 

Q. And what was the approximate value of that pistol, 

do you know? A. Well, the box it came in had $75 written 
on it, but actually I paid $67 for the pistol and a box of cartridges. 

I never had shot it. | 


ee ee eee 


Q. All right. And did you notify the police about this 


robbery? A. Mr. Helsley’s wife called the police while he was 


releasing me. | 

Q. All right. Now, during the time that the ten-day period 
that the defendant had been employed by you -- had he been paid by 
you? A. No, sir. He may have gotten a couple of dollars, but he had 
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not been paid for that time. I’may have advanced him certainly not 
more than five, and this may have a little bearing on it, he did have 
a radio somebody gave him, he said somebody gave him that and he 
pawned it, he said, for two dollars. 
39 Q. Approximately, if you know, how much money was 
- owing him on his salary when he left? A. $25. 
Q. $25? A. Yes, sir. 
Q. And he hadnt collected that? A. No, sir. 


CROSS-EXAMINA TION 
BY DEFENDANT JAMES: 
* * * * © * * 
Q. You also stated just a moment ago that when this 
_ defendant come to your door, he was with another janitor? A. At 
which time, at 8 o’clock? No, he was by himself. 
* * *£ * *  * * 
101 BRUCE A. HELSLEY 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * © © *£* * 
Q. And directing your attention specifically to the date 
February 6, 1955, did you have occasion to go to Mr. Hyman’s 
- apartment sometime that day ? A. That evening, yes, sir. 


* * © © €£ KF F 


102 A. And as a result of talking to someone, you went 


to Mr. Hyman’s apartment? A. That is correct. 
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Q. Very well. Now, please tell His Honor and the jury 


just what you saw and what you did when you got to Mr. Hyman’s 
apartment. A. When I got to Mr. Hyman’s apartment ? 

Q. Yes, sir. What apartment did he live in? A. Mr. 
Hyman lived in Apartment 1. | 

Q. Did you go to his door? A. I went to his door, it was 
unlocked and the light was on in the living room or the office, and I 
heard Mr. Hyman in the bedroom calling for help. I went to the bed- 
room door, which was open, and turned the light on and saw Mr. Hyman 
tied up. 

Q. Now to the best of your recollection and the best of your 
ability, describe to the jury how you saw him tied up. A. Well, one 

foot was tied to the bedroom door and the other was tied to 
the closet door, both were open. He had a necktie or ties around his 
neck and that was tied to the foot of the bed and his head was -- he 
was laying on his back with his head off the floor, suspended, and also 
both feet. 

Q. And what else did you notice about him? A. Well, he 
had been tied with clothesline and ther had a sheet wrapped around 
him and also tied with more clothesline and neckties, also had a belt 
around his waist. : 

Q. All right, sir. Now, what did you do then? A. Iim- 
mediately started to untie him, : 

Q. Very well, And did you get him untied? A. I did, 
yes. 
Q. Fine. Now, just answer this question yes or no. Did 
he tell you what had happened? A. Well, after, he did, yes, after he 
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could get himself together a little bit. 


Q. All right. Now, as a result of that, just answer 


this yes or no, did you talk to your wife, Mrs. Helsley? A. Mrs. 
Helsley followed me down the steps and I told her to stay in the 
living room, and as soon as I saw what happened, I told her to call 


the police. 
* * * * * F KF F 


109 JOHN T. BAILEY 
DIRECT EXAMINATION 
* * * * * * * ¥ 
Q. You are a member of the Metropolitan Police force, 
attached to the Robbery Squad, are you not, sir? A. That is right, 


yes. 
* * * * * * * 


Q. Officer, Bailey, were you assigned to help in the in- 
vestigation of this case on or about February 6, 1955? A. Yes, sir. 
* * * *©* ££ €£ * 

110 Q. Allright. Now, just answer this yes or no, did you 
make an effort to apprehend one Richard James, knwon as Frank 
Smith? A. Yes, sir. 

Q. And were you able todo so? A. No, I was not. 

Q. Did you subsequently apply for a fugitive warrant in 
this case? A. Yes, it was applied for. 

Q. All right. Now, then, did there come a time when you 
did have an. opportunity to talk to Richard James, otherwise known 
as Frank Smith? A. Yes, sir. 
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Q. When was that? A. May 31, I think it was 1956 
or 1957, may I look at my notes? : 


111 Q. You need your notes to refresh your mind? A. It 
was May this year, 1957. | 
Q. Where did you talk to Richard James? A. The D.C. 


Jail. : 
Q. Now, Officer Bailey, do you see Richard James, other- 
wise known as Frank Smith, in the courtroom today? A. Yes, I see 
Mr. James. - | 

Q- Will you point him out? A. The gentleman with the 

mask on his face. 

Q. All right. Now, what time that particular day did you 
talk to him? A. It was about 10:30 in the morning, May 31st. 
Q. Did you question him about this case, the alleged rob- 

bery of Mr. Hyman at Buena Vista Terrace on February 6, 1955? 

A. Yes, I did. 

Q. Now, what did Richard James, known as Frank Smith, 
tell you about this case at that time? A. He denied the robbery. He 
said he worked there, that he had been fired and left the city that day. 

Q. Did he tell you, did you ask him where he had been 
around 8 p.m. on February 6, 1955? A. Yes, I did. He told me he 
had been fired and left, he was not there. 

112 Q. When did he say he left? A. He said he left before the 
robbery, before 8 o’clock. 

Q. Allright. Now, when you talked to this defendant, 
by what name did you talk to him? A. I talked to him under Frank 
Smith and Richard James, both. | 
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Q. Did he tell you what his name was, his real name? 
A. He told me his real name was Richard Jane s. 
Q. Allright. Did he tell you he had gone to New York 
on February 6? A. No, he just told me he got fired and left the city. 
Q. Left the city. Did you ask him anything else about 
this case at that time? A. I asked him how he got the job and he 
told me, and I asked him why he hadn*t stopped by for the rest of his 
pay, if he got fired. He told me he had no money coming to him as 


he had drawn in advance. I asked him about a radio he pawned just 
previous to that for two dollars, down southwest, he must have been 


broke. He said he had no more money coming to him, that is why he 
didn’t go back. And I told him about the robbery and he said that when 
he applied for the job, that Mr. Hyman told him to use the name of 
Frank Smith, that is the reason why he used it, and “I have more to 
tell you but I won’*t tell you now, I will tell you in c As 
Q. Did you ask him whether or not he knew that the police 
113 had been looking for him? A. I told him we had a hard 
time finding him and asked him where he had been. He said he had 
been in New York and I said, ‘‘Well, if you have, your people must have 
told you that the police wanted you. The FBI has been to all your rela- 
tives,’ and so forth. He said, “Well, it wasn’t my duty to give myself 
up.” I said, “If you were innocent, you should give yourself up.’? And 


the conversation ended there. 
* * * * * * * * 
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126 BY DEFENDANT JAMES: 
Q. You had from 1955 to try to investigate and find 
127 out was Richard James amocent A. All this time, 
sir, was consumed trying to find you. 
* * * * * * * * 

THE COURT: Of course,the jury will not base any judg- 
ment on the conclusions of these witnesses; he was asked improperly 
what they were and he answered them, but that is not evidence as you 
well know. : 

* * * * * €§ KF * 

(At the bench:) 

MR. FLANNERY: This next witness is the witness that we 
just found this morning. He is the other janitor. Now, he hasn’t seen 
this defendant in almost three years. I am going to ask him if he sees 
the man known as Frank Smith anywhere in the courtroom today. Frank 
Smith has a mask over his face, sothe witness would be at a disadvant- 
age. I wonder if he could be asked to remove that so this witness will 
have a fair opportunity to stand in the room and see if he can pick this 
man out. He hasn*t seen him in three years, it would be impossible to 

128 pick him out with a mask over his face. 

THE COURT: I think it would, too. Of course, I will ask 
the defendant to take the mask off when you ask him that, but that 
would be -- | 


* * * * * * * * 


129 DEFENDANT JAMES: Whatever, you like me to do, I.will 
abide by your ruling. 3 
THE COURT: I suggest it would be better for you to 
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slip the mask off now, before he asks the question. E 
DEFENDANT JAMES: Surely, that is quite all right. 
(End of bench conference. Defendant took his mask off 
at the counsel table.) 
JOHN HENRY DAWSON 
130 DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Did you ever work for the Hygee Development Com- 
pany? A. Yes, sir. 
Q. And what kind of job did you have? A. Janitor job. 
Q. Did you work there in February 1955? A. Yes, sir. 
Q. Did there come a time, while you were employed at 
the Hygee Development Company, when you came to know someone 
whom you knew as. Frank Smith? A. Yes, sir. 
Q. And do you see Frank Smith here today anywhere in 
131 this room? A. Yes, sir. 
Q. Would you step down from where you are and walk to 


wherever he is and point to him, please ? 

(The witness left the stand and pointed to the defendant.) 

MR. FLANNERY: May the record indicate that this wit- 
ness pointed to the defendant. 

(The witness returned to the stand.) 

Q. When did you first come to know the defendant Frank 
Smith: A. About the latter part of January. 


Q. And under what conditions, how did you come to meet 
him. A. Well, we was a janitor short and Mr. Hyman hired him. 
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Q. Mr. Hyman hired him? A. Yes, sir. 

Q. And what kind of work was the defendant doing, was 
he a janitor, too? A. Yes, sir. 

Q. All right. Now, do you remember a time when Mr. 

Hyman was allegedly robbed? A. Yes, sir. 

Q. Do you remember when that was? A. It was some- 
time in February. 

Q. February, 1955? A. Right. 

Q. Do you remember the exact date? A. No, sir, 
not the exact date. 

Q. Was it the early part of February, 1955? A. Yes, 
sir, the first part. 

Q. Now, you remember that particular day when you heard 
that Mr. Hyman had been robbed, you remember that? A. Yes, sir. 

Q. All right. Now, then, directing your attention to that 
date, did you see Frank Smith on that date? A. Yes, sir, we worked 
together. : 


Q. You worked together that day, all right. Now, did you 
and Frank Smith see Mr. Hyman on that day at any time? A. Yes, 
sir. : 


Q. And about what time was that, if you remember? A. 
The latter part of the evening, because we were checking the fires 
for the last round. ; 

Q. The latter part of the evening of that day? A. Yes. 

Q. Tell these folks here about how you first saw Mr. 

Hyman and what happened? A. That evening ? 
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Q. Yes, sir. A. Well, he hada break-down on at nine, 


which needed 2 belt on a motor. 


Q. Who had a break-down? A. Frank Smith. I had to go 
fix his belt and he had a couple more fires to check while I was fixing 
the belt, and that is the last I seen of him. 

Q. Let me ask you this, did you and Frank Smith have 
‘occasion to see Mr. Hyman on that day? A. We went up there to get 
the belt. 

Q. You went up to Mr. Hyman’s? A. Yes, sir. 

Q. Was Frank Smith there with you? A. Yes, sir, he 
was with me. 

Q. Did Mr. Hyman answer the door? A. Yes, sir. 

Q. All right. And did your Frank Smith or you have a 
talk with Mr. Hyman? A. We asked Mr. Hyman for the belt and we 
left there to go fix it. 

Q. You say “we left,’ who left? A. Me and Frank 
Smith. 

Q. Now, then, you went to fix the belt, is that right? 

134 A. He went with me but he didn’t stay until I finished. 

Q. And by “‘he,”? you mean the defendant? A. Yes, sir. 

Q. Allright. How long did he stay with you after you 
went to fix the belt? A. I’d say about eight or ten minutes, some- 
thing like that. 

Q. Then he left? A. Then he left. 

Q. Now, then, what did you do, did you finish fixing the 
pelt? A. I finished the belt, yesie 
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Q. Where did you go? A. Continued fixing my fires, 
that is, check my fires. | 

Q. Your fires? A. Yes. 

Q. Then where did you go? A. I came back to the apart~ 
ment with the tools and things, and that is when the detectives was down- 
stairs. 

Q. Did you go to your apartment? A. Yes, sir. 

Q. With the tools? A. Yes, sir. 

Q. Where was your apartment ? A. Directly across from 
Frank Smith, underneath Mr. Hyman. 

135 Q. Underneath him? A. Yes, sir. 

Q. And after you got back to your apartment, what did you 
do? A. Iwas putting the tools in, when the detectives come in 

Q. Just answer this yes or no, did you talk to the detectives? 
A. They carr ied me up -- yes, sir. 

Q. You did. Then what happened between you and the detec- 
tives? A. They carried me upstairs where Mr. Hyman lived. 

A. And did you try to find Frank Smith at that time? A. 
Well, after Mr. Hyman told them I wasn’t Frank Smith, we came back 
downstairs to his apartment. 

Q. The detectives didn’t know whether you were Frank 
Smith or not? A. No, sir. 

Q. They took -:: you up to Mr. Hyman and he said you werent 
Frank Smith? A. Yes, sir. 

Q. Then where did you go? A. The officer told me not 


to leave there. 
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Q. Did you go to Frank Smith’s apartment? A. 
went there, I didn’t. 
136 Q. Did you take the police there? A. Yes,sir. 
Q. Was Frank Smith there? A. No, sir. 
Q. He was gone? A. Yes, sir. 
Q. You haven’t seen him since? A. No, sir. 
Q. Today is the first time you have seen him since that 
day? A. Yes, sir. 


145 The above-entitled action came on for further trial on 
the merits, before the HONORABLE JAMES W. MORRIS, United States 


District Judge, and a Jury, at 10 o’clock a.m. 
* * * *+ ££ © © * 


147 (At the bench:) 
MR. AGAYOFF: A second point, last night after I left 
court about 5 o’clock, I got a long distance call and it was the same 


* * *£ ££ £ * 


person who called herself -- 
MR. FLANNERY: May I make a suggestion? I think the 
jury can hear you. 

148 MR. AGAYOFF: And this womar said, “I tried to reach you 
in your office Thursday and you weren’t there.”? I said, “Well, you 
have reached me now. You were supposed to call me Monday, and 
you are not in court.” She said, “Well, I had other plans.’’ I said, 
‘Are you going to be here ?”’ She said, ‘Well, what is goingon in 
the case 2”? I said, “If you come up tonight or tomorrow, you will be 


in time because the government is still trying the case.” 
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So she promised to be here at 11 o’clock this morning 
and she told me that this fellow Lindenauer, or whatever the name 
is, is an attorney in New York. I said, ‘Well, have you tried to 
locate this attorney ??’ She said, ‘Well, I didn’t know that I could 
bring him here but I am going to try to locate his address,?? and so 
on. And she promised to be here this morning. 

Now, this is the same person, I recognized the voice -- 

THE COURT: Don*% talk so loud. 

MR. AGAYOFF: This is the same person that called me 
on the other occasion and so if she shows up this morning, maybe we 
might at least have one witness. 

THE COURT: Yes. 


* * * *£* * *&€ & 


151 MR. FLANNERY: I had one other thing I wanted to do be- 


fore I rested. I have some correspondence here from my files show- 


ing the efforts we made, the police made, to apprehend this man and 
to bring him back here. What I have in mind, I anticipate that, assum- 
ing the jury convicts him, he may well raise the point he didn’t get a 
speedy trial, since a three-year period has elapsed between the crime 
and his trial. In view of some recent announcements of the Court of 
Appeals on that point, I want to protect the record in the case and offer 
this in the record, not for the jury but so the record will be clear a 
that we were not dilatory. 

THE COURT: Whether the statute has tolled? 

MR. FLANNERY: No, Your Honor, not the statute, but the 
Court of Appeals, particularly in the Dallas Williams case, seems to 
hold the burden is on the government to give these defendants a speedy 
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trial. Now, here there is a three-year lapse. Every day of it can 


be accounted for and to assure against the Court of Appeals later 
reversing on that point, I should put this into the court record and 
the Court of Appeals will have the full picture of what happened here. 
MR. AGAYOFF: Mr. Falnnery is getting a little ahead. 
I didn’t want to bring it up at this time. After the government’s case, 
I want to make a motion for judgment of acquittal and use the Almost 
| identical argument I used in the motion to dismiss the indictment, 
152 because that is the way it has got to be done to protect 
it and not waive that particular defense, and at that time he can bring that 
in. 
THE COURT: Yes, I think so. 
(End of bench conference.) 
* * * * * KX * * 
162 MR. FLANNERY: The government will rest its case at 
this time. 
THE COURT: I understood you wanted to make a motion. 
MR. AGAYOFF: We have a motion and another matter I 
wish to bring up. 
THE COURT: Let the jury go out. 
(The jury was excused from the courtroom.) 
MR. AGAYOFF: First, I would like to announce to the 
Court that the sister of the defendant has just come into court. } 
She is, I presume, in the witness room, I just saw her. She has 
brought to me a card with ‘‘Mr. Henry Lindenauer, counsellor at 
law.”? She has stated to me this lawyer would be glad to be a witness 
if subpoenaed, 150 Broadway, New York, New York. This is the first 
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time I have gotten this address. She is here to testify in behalf 
of the defendant unless the defendant objects and she states that the 
lawyer will come in here to testify on behalf of the defendant. 

THE COURT: When can he be here ? 

MR. AGAYOFF: She said he would come here as soon 
as he could possibly come if he were subpoenaed, and from New York 
to here, it takes about four and a half hours. 

THE COURT: Can you have him here tomorrow morning ? 

MR. AGAYOFF: Your Honor, he would have to be sub- 
poenaed, I imagine, at government expense. 

MR. FLANNERY: I might suggest this, as a practical mat- 
ter, if counsel has the man’s telephone number he can call him and, be- 
fore he subpoenaes the man all the way down here from New York, find 
out whether he can contribute anything to this case. | 

THE COURT: I think so, too. You ought to talk to him and 
somebody ought ot make an affidavit as to what he can prove. 

MR. AGAYOFF: I would like you to hear the sister and oat 


that from her, if she testifies, or in this motion. 


THE COURT: I will hear her out of the presence of the jury 


and we will find out, if we can, what the man can testify. 

MR. AGAYOFF: She assures me he wouid state that he 
was there, the defendant was in New York on February 6. 

MR. FLANNERY: I still think out of an abundance of 
caution, the best thing would be to call this man, he is an attorney, 
and what the sister, an interested party, might say and what he would 
say, might be two different things. 
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THE COURT: I think you ought to talk to him. 

MR. AGAYOFF: At whose expense, Your Honor ? 

THE COURT: Oh, I will personally pay the expense, 
if necessary, if you can% get it any other way. Cant you arrange 

164 for an official call? 

MR. FLANNERY: I certainly think some arrangement 
ought to be made, Your Honor. 

THE COURT: I think so. 

MR. AGAYOFF: Here is his card. 

THE COURT: I think you ought to talk with him. 

You could put an official call through, through, for him 
and let him talk. 

MR. FLANNERY: We will do it that way. 

MR. AGAYOFF: Would your Honor want to talk to this 
woman right now ? 

THE COURT: Well, I don’t know whether I do or not. 
Nothing has been made known to me, you know, about the situation 
yet. Let’s deal with the motion first. 

MR. AGAYOFF: Very well. The motion I have got to make 


is required under the rules, in my opinion, required under the Federal 
Rules, to preserve the argument, else it is waived. In essence, it 


contains some of the argument~ I gave in the motion to dismiss the 
indictment; the motion to dismiss the indictment heard before Judge 
_ Kirkland last Friday. 
At that time, Your Honor, I pointed out that this case was 
similar to the Taylor case decided by the United States Court of Ap- 
peals here a few months ago. Itis similar in several respects. First 
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of all, both cases were of generally the same nature, I believe that 
was housebreaking, this is a robbery. Both cases involve various 
165 delays in being brought totrial. 

Now, in the Taylor case, I think the robbery occurred in 
1950, the alleged robbery; the na n was brought to trial about four 
years later. At that time as he came to trial, he had only been in- 
carcerated in the jurisdiction about four or five weeks ; the trial, 
the conviction, took about five weeks’ time. Furthermore, the case 


was a weak case as to those who could pin the crime together by a 


preponderance of the evidence. The Court in that case referred to -- 

THE COURT: I thought you had to prove a criminal case 
beyond a reasonable doubt. 

MR. AGAYOFF: I am recalling from this opinion which I 
have right here, Your Honor. I would like to get into it and to quote 
a little, I have it right here. 194, D.C. Appeals 99, page 184: The 
offenses for which the appellant was indicted and convicted were com- 
mitted July 1950, the indictment was not returnable until February 23, 
1954. The Taylor case shows a four-year delay. 

Over here in this case, I am trying to bring it on all fours 
as much as I can, in this case there was a very short delay. I think 
it was about a month or two in between the crime and the indictment. 
Is that right, Mr. Flannery ? 

THE COURT: The crime was alleged to be on February 6, 
1955, the indictment was filed June 1, 1955. 

166 MR. AGAYOFF: There were four months, so on that there 

is a good bit of difference in time. 
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Now, the second point is that each person, in the Taylor 
case the person was serving time elsewhere, and in this case the 
defendant was serving time elsewhere. So all delays are not neces- 
sarily of the government’s doing or of anybody else’s doing, but are 
due to the fact that the defendant was! elsewhere for various reasons. 

Now, the third is that there was a delay also in that case, 
that the Court considered, between the various points in the trial 


_ through the arraignment and so on. Now, in this Taylor case, the 


man was indicted February 23, arraigned February 17. Now, in this 
present case, we have a delay, the man was brow ht in the jurisdiction, 

| according to testimony in this case, and the point I argued on the motion 

last week, I said the defendant was here approximately May 28, 1957, 
and arraigned July ist. The government insisted it was June 28 and 
they were incorrect, this record will show and the defendant has papers 
from the Marshal’s Office indicating he was here. And I believe a police 
officer testified he interrogated the defendant in the Jail in May, Iam 

pretty sure, that is my recollection. So there was four or five week lapse 
in being arraigned here, after the government brought the defendant here 

on a writ of habeas corpus ad prosequendum for the specific purpose to 

| presecute him. The Taylor case also had a writ of habeas corpus ad 

167 prosequendum for that purpose. 
Now, each one of these points, of itself, t he Court states 

in the Taylor case, and I will state and you will state, is not of itself 

_ sufficient to dismiss the indictment; but taken together, the Court says 
in the Taylor case, taken together it seems that the man was denied a 
right to a speedy trial. Something systematie.: took piace and deprived 
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him of a speedy trial and, after the conviction, the Court set it aside. 

Our case is tronger in a couple of respects and weaker in a 
couple others. Taylor has a four year lapse between the crime and in- 
dictment; we have a four month lapse. But we have a period of two or 
three years before he is brought to trial; in the Taylor case, it is only 
a matter of several weeks and the trial is had and he is convicted and 
hs is put away. 

Now, in either of these cases, why does the Court talk about 
the man being denied a right a speedy trial? Because some necessary 
prejudice results, In the Taylor case, the man is locked up, the key 
is thrown away and he is serving time, really because somebody was lax 
somewhere, various individuals, nobody in particular. In this case, it is 
nobody in particular, everybody, the system, the system sometimes creaks 
and delays occur and then, as I said, sometimes the person gets embar- 
rassed like I was, I am talxing about delays and the next thing the de- 
fendant asks for is a continuance to bring in a certain witness and, of course, 
I felt pretty ill at ease right there last Friday before Judge Kirkland. 

168 Then, in this motion to dismiss, another point I brought -out 
and the: point I bring out here is that this defendant, according to his 


testimony and according to the records, was not served a copy of the 


indictment until I, the third lawyer in the case, interviewed him for the 


first time. I saw him October 23d, he said ‘ don’t have an indictment.’ 
He screamed, ‘What are they doing to me? I don’t know the nature of 
the charge.’? I told him, ‘‘You have had a couple lawyers.’’? He said, 
‘‘They told me some things and I disagreed and I don’t have them for 


various reasons,’’ I won’t go into those details, there was quite a conflict 
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between the prior attorneys and this defendant. But I went right up 
to the Clerk’s Office, I looked in the file and I said to the Clerk -- 
this is the Clerk, I believe, right here -- I said, ‘““Give me a copy of 
that paper’? -- I think it was him. Well, anyhow, I got a copy from 
a clerk and awhile later, when the defendant complained about it not 
being a certified copy, I got it certified. I am sure I got it certified 
before this gentleman (indicating). Meanwhile, the Clerk gave another 
copy, which the defendant had about a week later. 

He had been in the jurisdiction since May 28, he gets copies 
the end of October --May, June, July, August, September, October, 
five months to know definitely what the nature of the charge is. Under 

169 the old rules of criminal procedure, there were only a 

couple cases, in very serious offenses, where the defendant was en- © 
titled to get a copy, and until two, three, four years ago, it was in the 
discretion of the Court. However, since that time,the courts generally 
make sure a guy -- excuse me -- the defendant gets a copy of the indict- 
ment and knows what he is charged with, specifically. 

Now, there is a very important thing. In this case, there is 
a trace of the fact the defendant was involved in other things. If the 
defendant is not in a jurisdiction, he wants to know the nature of the 
charge, maybe he has been in some other difficulty, he wants to know 
the nature of the charge right here, what is bringing him here, and he 
is entitled to knav. It is not his conscience saying they want you and 
hide and so on, maybe that is the way he looks at it, but he is entitled 
to have the nature of the charge, he is entitled to know it, he is entitled 
to get a copy of the indictment nowadays and I am sure the Court of 


Appeals will always say that is quite true. 
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Now, the question is, with these delays that occurred, 
systematically, we are not blaming anybody, but with all that, 
the Taylor case says that is enough to dismiss the indictment. 

Now, in this motion, the motion is for a directed verdict 
of acquittal right now, I am using this argument which I used in the 
motion the other day because it must be done at this time, elsewise, 

170 if I bring on witnesses, that is waived, according to the 
law I have found on that matter. I am trying to preserve that particu- 
lar point. 

Now, I think this is a pretty good case, this Taylor case. 
I am not saying whether I agree with it as to what the law should be, 
but I think that cites a case and this man should be walking out on 
those facts. However, if this case goes to the jury, actually we have 
the basic problem before us, but I am arguing this motion at this 
time and I am sure Mr. Flannery has a lot of things contra that he 
wishes to point out, and I think he will do it at this time, Your Honor. 

MR. FLANNERY: Your Honor, the Taylor case bears 


absolutely no resemblance whatsoever factually to the case at bar. 


In the Taylor case, I haven*t read it recently, but my recollection is 

at least four years lapsed between the time that the crime was com- 
mitted and an indictment was returned against Taylor. Then, after 
that delay and there being nothing in the record to show any effort 

was made to apprehend this man or bring him back, the Court held 

that he hadn’t been given a speedy trial. I can’t quarrel too much with 
that decision. 
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But in this present case, every effort was made to 
apprehend this man and after it was found out that he was serv- 
ing time in a prison in New York, diligent efforts were made to 
bring him back. It was ascertained, I believe, in August of 1956 


171 that this man was serving a term of imprisonment in 


Toombs Prison in New York City. Now, until that time, there had 
been no news as to where he was, he fled the jurisdiction, that is in 
the record from Officer Bailey, on February 6, 1955, the date of the 
crime. It is in the record that Officer Bailey tried to find this man 
and couldn’t. 

So, as I say, it wasn’t until the 24th of August, 1956, that 
it was ascertained that there was a man known as Robert W. Green 
serving a term of imprisonment in New York. A teletype was sent 
by the police to the authorities in New York to ascertain whether this 
Robert W. Green was in fact Frank Smith, also Richard James, and 
it was ascertained that he was the man. At that point, machinery was 
set into motion to bring this man back and I, personally, wrote some 
letters to the authorities in New York to see first whether he wanted 
to dispose of his case under Rule 20 of the Federal Rules of Criminal 
Procedure. It was found that he didn’t want to do that. 

Then it developed that I was informed that this man had 
infectious tuberculosis and also had diabetes, according to one 
letter I had. In view of that, I had some misgivings about bringing 
a man in that physical condition back and subjecting people, who 
would come in contact with him, to this disease and I had in mind his 
own condition, it would be inhuman to bring 2 man back in bad physical 
condition. 
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Later I ascertained though he had t.b., it would be safe 
172 to bring him back and I had a writ of habeas corpus ad 
prosequendum sent to New York City and the defendant was brought 
back to this jurisdiction last summer sometime, I think it was May 
of this year. Then he was arraigned and a trial date was set for 


September 5, 1957. All the witnesses were here on behalf of the 
governmert , and the defendant went before Judge Kirkland and an- 
nounced he was dissatisfied with his attorney. He was permited to 


get a continuance. So he got a continuance from September 5 until 
October 21, 1957, so how can he complain that he was denied a speedy 
trial at that point, that delay was his own fault. | 

Then the record will show that he was dissatisfied with 
his second attorney and he asked Judge Laws to relieve the second 
attorney of his appointment. Finally, Mr. Agayoff came into the case. 

There is nothing in this record anywhere to show that 
this man had been denied a speedy trial or that the government has 
not been diligent in trying to see that he is apprehended and brought 
back. 

Now, for the record, Your Honor, I would like to offer into 
evidence, not for consideration of this jury, but on this issue of a 
speedy trial, the legal issue, certain correspondence that I have gotten 
from my file, from the police file, showing our efforts to get this 
man and just what happened between us and the authorities in New York. 

173 Now, I have here a copy of a teletype dated August 24, 

1956, relative to Frank Smith alias Richard E. James alias Robert W. 
Green, and this teletype asks that information be verified which had 
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‘been received that one Robert W. Green of Maybrook, New York, 


was arrested by the New York Police for burglary. They advised 


the New York Police that the subject was wanted by this Department, 
the Washington Police Department, on a warrant, he had been indicted 


for armed robbery, and verify whether he is the same person we are 


looking for. 


Your Honor. 


Would you like to see these ? 

MR. AGAYOFF: Yes. 

(The teletype was handed to Mr. Agay off.) 

MR. FLANNERY: I would like to offer that into the record, 


MR. AGAYOFF: Since it is a motion, I couldn’t very well 


oppose this, I have no objection to this item, Your Honor, or any 
others. 


- motion. 


THE COURT: Let it be admitted for the purpose of this 


MR. AGAYOFF: I think it is proper and I am sure my 


- objection. would be unavailing, Your Honor. 


THE COURT: Yes. : 


MR. FLANNERY: Do you think, Your Honor, perhaps we 


- should have these marked ? 


THE COURT: Yes, you had better mark that Government’s 


_ Exhibit for Motion, No. 1. 


174 


(Teletype dated August 24, 1956, 
to New York Police, marked 
Government’s Exhibit for Motion, 
No. 1 and received in evidence.) 
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MR. FLANNERY: Then I have another teletype here, 
Your Honor, dated August 24, 1956, which is a reply from the New 
York authorities to Exhibit No. 1, in which they say: 
‘Subject arrested by this department for burglary and 
now at the Tombs Prison. . . awaiting action of New York 
Grand Jury and refuses to be interviewed. Forward your 
warrant to be lodged as a detainer.”’ 
I would like to introduce that as No. 2 for the purpose of this motion. 
MR. AGAYOFF: For the record, let: me do it this way, 
I know Your Honor will overrule me, so I will object to each bit of 
evidence and have Your Honor rule individually as we go along. 
THE COURT: If you object, I am in some doubt about the 
admission of this correspondence. I mean, it is not properly evidence, 


is it? 


MR. FLANNERY: Well, I think it is for the purpose of 


this motion, counsel having raised the point that this man has been 
denied a speedy trial, the goverment is entitled to show that he hasnt 
been denied the right to a speedy trial. 

THE COURT: You are certainly entitled to a right to show 

175 that, but I am wondering if these communications are prop- 
er evidence to show it. 

MR. AGAYOFF: Here is the thing, the persons who received 
the communications and who sent them are not here and obviously it 
takes a little bit of hearsay to stretch that into the record and, for that 
point, I think I had better object to them at this time, although I think 
if the evidence were got in, in some other way, it might be admissible. 
I think we should restrict this or not admit it, for this purpose. 
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MR. FLANNERY: We might do this, Officer Bailey had 
something to do with the sending of the teletypes and the reception 
of the teletype from New York, possibly I could put him on the stand 
to identify them. 

THE COURT: Possibly you can. I think, over objection, 
I ought not to admit them without asome evidence and testimony on 
them. 

MR. AGAYOFF: The only way that could be admitted 
would be to restrict those communications, the entry of them into 
this record, that Sergeant Bailey received them and Sergeant Bailey 

sent them, and that is all. 

THE COURT: That is right. 

MR. AGAYOFF: And the contents are not in evidence. 

MR. FLANNERY: He could testify they are records kept 

- inthe ordinary course of business of the Police Department and in 
176 the official file, and for the purpose of this motion I will 


take the stand and testify for this motion that the correspondence 


in my file is kept in the ordinary course of business. 

MR. AGAYOFF: I think I couldn’t object to that, but put- 
ting it in the prior way, I would have to object. 

THE COURT: Well, you have done so and now we are 
going to deal with it another way. 

MR. AGAYOFF: Thank you, Your Honor. 

THE COURT: Did you get your matter straightened out 
with Judge Myers? 

MR. AGAYOFF: I couldn’t reach him, he is using 
another courtroom in the court and I couldn’t reach him, but I think 





I will be able to take care of it. 


* * * * * * * * 


JOHN T. BAILEY 


DIRECT EXAMINATION 

BY MR, FLANNERY: 

Q. Officer Bailey, I believe you previously testified that 
subsequent to February 6, 1955, you made efforts to apprehend the 
defendant in this case? A. Yes, I did. 

Q. I will show you what has been marked as Government’s 
Exhibit No. 1 for identification, a teletype dated the 24th of August, 
1956. What is that? A. This is a teletype sent interstate on informa- 
tion received from the Federal Bureau of Investigation that my man 


Richard E. James, wanted by this Department for armed robbery, had 


been arrested in New York City under a different name. 

Q. Did you send that telegram personally? A. I wrote it 
and it was sent by an interstate teletype operator. 

Q. Is this Exhibit 1 for identification a part of the record 
in this case kept in the ordinary course of business of the Police De- 
partment records? A. Yes, it is. 

Q. It is. A. SoI sent it to New York City to verify the 
fact that a Robert W. Green, whose name he gave, the FBI told me 
the fingerprints were Richard E. James, had been arrested, advising 
them to verify this information and where the man could be inter- 
viewed at, in regard to armed robbery, Washington, D.C. 
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MR. FLANNERY: Very well, I now offer this. 
THE COURT: Well, it will be received. 


(Government’s Exhibit for Motion, 
No. 1, was received in evidence ) 


MR. AGAYOFF: I would like to ask one question, first, 
Your Honor. 

THE COURT: All right. 

CROSS-EXA MINATION 

BY MR. AGAYOFF: 

Q. This was sent in 1956, this telegram? A. Yes, sir. 

Q. And have you been in continuous custody of this item, 
Officer? A. Oh, right in the jacket here, I just give it to Mr. Flan- 
nery this morning. 

MR. AGAYOFF: Always in your jacket. No objection. 

THE COURT: All right. 

REDIRECT EXAMINATION 

BY MR. FLANNERY: 

Q. From February 6, 1955, up to August 24, 1956, had 
you been making every possible effort to apprehend this man ? A. 
Yes, sir. He was declared a fugitive, the stop was placed in the 
Federal Bureau of Investigation on his fingerprints, and every effort 
was made. The Police Department sent a member of this Department, 


my partner, Sergeant Keyser, to Philadelphia and New York to inter- 


view his parents, relatives and friends. 
Q. And this. information of August 24, 1956, was the first 
- lead you got to his whereabouts? A. The first time we knew where he 


Was at. 
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Q. All right. Now, I will show you what has been 
marked for the purpose of this motion, Government Exhibit No. 
2 for identification, another teletype. Will you identify that ? 

179 MR. AGAYOFF: May I ask something about that first one? 

Could you do that -- I mean this one here, the second one. 

MR. FLANNERY: That is the second one. 

MR. AGAYOFF: That is the same item. 

THE COURT: I don’t know what you mean. Which item 
are you talking about, the one marked No. 1 or the one that is now -- 

MR. AGAYOFF: The one that is going to be marked No. 
2. 

THE COURT: All right. 

MR. AGAYOFF: I would like to see it. 

MR. FLANNERY: Oh, sure. 

MR. AGAYOFF: No objection, Your Honor. 

BY MR. FLANNERY: 


Q. For the record, please identify that, sir. A. This is 
the interstate teletype reply received by this Department from New 
York City, in which they verify the subject, referring to ‘‘Frank 
Smith alias Richard E. James alias Robert W. Green” gives the FBI 
number and so forth: 


“Subject arrested by this department for burglary and 
now at the Tombs Prison, 125 Whit Street, NYC, awaiting 
action of NY Grand Jury and refuses to be interviewed. 
Forward your warrant to be lodged as a detainer.’? 
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In the first message, I asked to verify and the location where 
he was in prison and if he could be interviewed and they returned 
180 he was the man and he refused to be interviewed, and 
asked me to forward my warrant. 
MR. AGAYOFF: I have no objection. 
MR. FLANNERY: I offer this. 
THE COURT: He said he has no objection. 
(Teletype dated August 24, 1956 
from New York Police, marked 
Government’s Exhibit For Motion, 
No. 2 and received in evidence.) 
Here is No. 3 (handing to Mr. Agayoff). 
(Teletype dated August 25, 1956, 
to New York Police, marked 
Government’s Exhibit for Motion, 
No. 3 for identification.) 
BY MR. FLANNERY: 
Q. I will hand you what is marked as Government’s Ex- 


_ “hibit No. 3 for identification, another teletype. What is that? <A. This 


is my answer to the New York Police Department request, referring 


to Mr. James, also Robert W. Green, telling them: 

‘Subject has been indicted by this department for armed 
robbery. Warrant will be forwarded via airmail A. M. of 
8-25-56.7” 

And that is the last I heard until I was notified by the Marshal that 
Mr. James was now in the D. C. Jail, and I believe I was off the day 
he arrived and I went there on May 31st to interview him. 
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181 THE COURT: Was he brought here as the result of the 

detainer, the warrant that was sent to him, or not? 

THE WITNESS: Your Honor, Mr. Flannery and myself 
were working together and when I told Mr. Flannery the answer I 
got, he said, “I will take care of it throught the mail and the United 
States Attorney’s Office in New York City.” Mr. Flannery corres- 
ponded with the District Attorney’s Office in New York City. 

THE COURT: Yes. 

MR. FLANNERY: I had him brought back by writ of 
habeas corpus ad prosequendum. 

THE COURT: That is why I asked the question. 

MR. AGAYOFF: I have no objection to this item. 


(Government’s Exhibit for Motion, 
No. 3, was received in evidence.) 


REC ROSS-EXA MINATION 


BY MR. AGAYOFF: 
Q. Officer, you state you did definitely interview this de- 
fendant May 31, 1957? A. Yes, sir, I am sure, the time was 10:30. 
Q. And he was brought here a day or two before that, is 
that right? A. I was off, I am sure I was off and when I came back 
a note was there that Richard James was not at the D. C. Jail and 
I went over to interview him. 
THE COURT: Was that No. 3 that was just admitted ? 
182 MR. FLANNERY: Yes, sir. No further questions. 
(Witness excused.) 
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MR. FLANNERY: Now, Your Honor, I have certain corres- 
pondence in my file that I would like to introduce. I suppose I had 
better be sworn. 

THE COURT: I think so. 

THOMAS FLANNERY 
DIRECT EXAMINATION 
THE WITNESS: Your Honor, I have with me certain corre- 


spondence from my official file in this case, which are records kept 


in the ordinary course of business in the United States Attorney’s Of- 
fice, The first one is dated August 25, 1956, it is a carbon copy of a 
letter signed by Oliver Gasch, United States Attorney. I would like to 
have this marked No. 4 for identification. 
THE COURT: Mr. Gasch to whom? 
DEPUTY CLERK: Mr. Williams. 
THE WITNESS: Mr. Paul Williams, who is the United States 
Attorney for the Southern District of New York, Your Honor. 
THE COURT: All right. 
(Letter dated August 25, 1956 
to Mr. Williams from Mr. Gasch, 
marked Government’s Exhibit for 
Motion, No. 4, for identification.) 
183 THE WITNESS: Would you like to see this? (Handing to 
Mr. Agayoff.) | 
| MR. AGAYOFF: I have no objection to that item, but I 
would like to point out to the Court that that letter indicates that 
there was no copy of criminal indictment 525-55, or the indictment 
in Criminal 525-55, of which the defendant complains; that was not 


forwarded with the bench warrant with that particular letter, so it 
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bears out the defendant’s contention that he never did get any first- 
hand information which he is entitled to, to know the nature of the 
charge. That has been the basic argument in the motion, as to know- 
ing the nature of the charge. 
THE COURT: What does that letter, in substance, state ? 
THE WITNESS: In substance, this letter states, Your 
Honor, that: 

‘Enclosed herewith you will find a Bench Warrant 
issued by the United States District Court for the 
District of Columbia on June 3, 1955 for the arrest of 
Richard E. James, also known as Frank Smith, for the 
offense of robbery. Also enclosed is a U. S. Commis- 
sioner’s Warrant dated April 4, 1955 for the arrest of 
the same individual on the charge of flight to avoid 
prosecution... 

“Tt is our understanding that Richard E. James, the 
subject of the two warrants, is now under arrest and is 
lodged in the Toombs, New York City where he is under 
arrest under the name of Robert W. Green, F. B. I. number 
210307. 

“Tt will be appreciated if you would institute 
removal proceedings so as to return this defendant 
to this District as soon as possible. If the defendant 
should wish to plead guilty under Rule 20, such dis- 
position will be acceptable to this office.’ 
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And Your Honor, there is another letter, may this be 


known as No. 5 for identification. 


(Government’s Exhibit for Motion, 
No. 4, was received in evidence.) 


THE COURT: Is that a copy of a letter from Mr. Gasch 
to whom ? 

MR. FLANNERY: This letter is a copy of a letter from 
Mr. Gasch to Mr. Williams, dated August 27, 1956, Special Delivery, 
_as follows: 

“With further reference to our letter of August 25, 
1956, concerning the above-entitled matter, we are 
enclosing herewith a plain copy and a certified copy of 
the indictment. As you know, the defendant is incar- 
cerated in the Toombs, under the name of Robert W. 
Green, F.B.I. 210307. 

‘cY our usual cooperation in this matter will indeed 
be appreciated.”’ 

(Letter dated August 27, 1956, 
to Mr. Williams from Mr. Gasch, 
Motion No. 5, received in evidence, 


MR, AGAYOFF: May I show this to the defendant, Your 


THE WITNESS: Mr. Clerk, to save time, do you want to 
mark these ? 


(Exhibits handed to the clerk 
' to mark for identification.) 


MR. AGAYOFF: For the record, I would like to enter 
in the record that the defendant denies receiving a copy. I would 
like Your Honor to ask him this at this time. He denies receiving it. 
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THE COURT: You said that he denies receiving the 
copy ? 

MR. AGAYOFF: I would like it in the form of testimony, 
his own words. 

THE COURT: He hasn*t taken the stand yet. 

MR. AGAYOFF: No, but an affidavit at this time, if 
you take it orally, that he denies having received the copy referred 
to in this letter. 

THE COURT: All right, I will note your statement that 
he so denies it. 

THE WITNESS: I have a letter from the official file, 
August 29, 1956, it is a copy of a letter from Thomas J. Lumey, 
U.S. Marshal for the Southern District of New York, addressed to 
Warden, New York City Prison, in regard to Richard James, and the 
substance of the letter is that: 

“Enclosed please find photostatic copies of United 
186 States Commissioner’s Warrant issued April 4, 1955, 
and bench warrant issued June 3, 1955, in the District 
of Columbia for the above-named man. 
*‘According to information received by this office, 

James is presently in your custody on a local charge. 

Will you, therefore, kindly lodge these warrants as 

detainers against him. . .” 

And then there is a letter dated August 30, 1956, from 
Thomas J. Lunney -- 

MR. AGYAOFF;: May I see that last letter in order, 


please ? 
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THE COURT: Is that No. 6? 
THE WITNESS: I will hand you No. 6. 
THE COURT: Let’s dispose of that first. 
MR. AGAYOFF: I have no objection to No. 6. 
THE COURT: All right. 
(Letter dated August 29, 1956, to 
Warden, NYC Prison, from Mr. 
Lumney, marked Government’s 
Exhibit for Motion, No. 6, and re- 
ceived in evidence.) 
MR, AGAYOFF: Let me see No. 5. (The exhibit was 
handed to counsel.) 
THE WITNESS: Then I have a letter from my official file 
dated August 30, 1956, marked No. 7 for identification, a copy of a 


letter from Thomas J. Lunney, U.S. Marshal for the Southern Dis- 


trict of New York, addressed to the Superintendent of Riker’s Hospital, 


187 Tuberculosis Ward, Bronx, New York, and the substance 

of the letter is that the Marshal advises the Superintendent of the Prison 
Hospital that enclosed herewith are copies of the two warrants referred 
to in the other correspondence and would these warrants be lodged as 
detainers against him. 

MR. AGAYOFF: That is No. 7? 

THE WITNESS: Yes. 

MR, AGAYOFF: I have no objection to No. 7. 

THE COURT: All right, let it be admitted. 
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MR. AGAYOFF: One moment, please, Your Honor. (Con- 
ferring with the defendant.) 

MR. AGAYOFF: Your Honor, Government Exhibit No. D5 
the date is 27 August 1956, and the defendant apparently had not been 
incarcerated at that time, so the defendant, when he denies having re- 
ceived this -- to receive it, he would have been in custody in New York 
jurisdiction to get that copy. He denies having received it at any time. 

THE COURT: I understood that. 

MR. AGAYOFF: I thought he said 1957 previously, I eae 
this was a 1957 letter, I am sorry, Your Honor. 

THE WITNESS: There is another letter, marked No. 8 for 

188 identification, Your Honor, dated October 1, 1956, itisa 
copy of a letter from Thomas J. Lumney, U.S. Marshal, Southern Dis- 


trict of New York, addressed to Honorable James F. Splain, U. S. Com- 


missioner for the District of Columbia. In this letter Marshal Lunney 
advises the Commissioner enclosed herewith is the unexecuted U.S. 
Commissiomer’s warrant “which was issued in your District on” 
April 4, 1955, for the above-named defendant. Kindly acknowledge 
receipt of same.?? : 
That refers to that fugitive warrant, Your Honor,which 
I think was withdrawn. 
MR. AGAYOFF: That is Government Exhibit No. 8, no 
objection, Your Honor. : 
THE COURT: All right. 
(Letter dated October 1, 1956, to 
Mr. Splain from Mr. Lumey, marked 


Government’s Exhibit for Motion 
No. 8, and received in evidence.) 
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THE WITNESS: Another letter, October 31, 1956, 
marked as No. 9, letter from Mr. Oliver Gasch to Paul W. Williams, 


United States Attorney for the Southern District of New York, in 
regard to this case, and the substance of it is that Mr. Gasch stated 
that it was his understanding that the defendant is now lodged in the 
Toombs, New York City, under the name of Robert W. Green. ‘This 
office is anxious to speedily bring this defendant to trial on the rob- 
bery indictment in this jurisdiction and it would be greatly appreciated 


if you would ascertain the status of this individual at the present time. 
189 “Certain information has been received by this office 
which indicates that the defendant may presently be undergoing treat- 
ment for tuberculosis. We would like to know whether or not this 
information is correct and also whether or not the charges pending 
against him in New York City have been disposed of.’? 
MR. AGAYOFF: I have no objection to Government’s Ex- 


hibit No. 9. 


THE COURT: Ali right. 


(Letter dated October 31, 1956, to 
Mr. Williams from Mr. Gasch, 
marked Government’s Exhibit for 
Motion, No. 9, and received in evi- 


dence.) 
THE WITNESS: Then there is a letter dated November 7, 
1956, from Paul Williams, United States Attorney for the Southern Dis- 
trict of New York, addressed to Mr. Gasch, marked No. 10 for identi- 
fication, and in this letter Mr. Williams acknowledges receipt of Mr. 
Gasch’s letter of October 31, 1956, and states that: 
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“On October 30, 1956, the defendant was sentenced 
on a petty larceny charge in General Sessions Court, New 
York County, to serve an indefinite term (up to three 
years). He is serving this sentence at Riker’s Island 
and is being treated at the hospital there for tuberculosis. 
‘J trust this information will be of some help to you.’? 
MR. AGAYOFF: I have no objection to Government Exhibit 


(Letter dated November 7, 1956, 
to Mr. Gasch from Mr. Williams, 
marked Government’s Exhibit 
for Motion, No. 10, and received 
in evidence.) : 

THE WITNESS: Then Government Exhibit No. 11 reflects 
that on November 15, 1956, a letter was sent by Mr. Gasch to the 
Honorable Thomas J. McHugh, Commissioner of Department of Cor- 
rections, the Alfred E. Smith State Office Building, Albany, New York, 
in regard to this case, and the sbustance of the letter is that Mr. Gasch 
states that he is desirous of speedily trying this defendant on the charges 
against him in this jurisdiction and he states that if the defendant is able 
to be moved at this time, a writ of habeas corpus ad prosequendum will 
be prepared and necessary steps taken to bring him back. ‘‘It would 
be greatly appreciated, therefore, if you would advise this office of the 
defendant’s present physical condition and whether or not he may be 
transported to this jurisdiction in the near future.” 

THE COURT: That was to whom? 

THE WITNESS: That was to Honorable Thomas J. McHugh, 


Commissioner of Department of Corrections, Albany, New York. 
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(Letter dated November 15, 1956, to 
Mr. McHugh from Mr. Gasch 
marked Government’s Exhibit for 
Motion, No. 11, and received in evi- 
dence.) 


MR. AGAYOFF: Mr. Flamery, these letters signed by 


Mr. Gasch, did you prepare those letters ? 

THE WITNESS: I prepared those letters. 

MR. AGAYOFF: Every one of these ? 

| THE WITNESS: Every letter with Mr. Gasch’s name under 

it was prepared by me for his signature. 

MR. AGAYOFF: Every one of these ? 

THE WITNESS: Oh, yes. 

And then the files shows a letter dated December 28, 1956, 
it has been marked as Government Exhibit No. 12, it is another letter 
from Mr. Gasch to the Superintendent of Riker’s Island Hospital, Tuber- 
culosis Ward, Bronx, New York, in regard to this case, and the substance 
of the letter is that this office, that is Mr. Gasch’s office, has been advised 
that this defendant is undergoing treatment for tuberculosis and it would be 
appreciated if you would advise this office as to the defendant’s present 
physical condition and whether or not he can be removed to this juris- 
diction for trial in the near future. 

MR. AGAYOFF: In this letter, I object to the words in the 
third sentence: “He fled from this jurisdiction.’? Otherwise, there is 
no objection. 

THE COURT: Well, I don’t think that that would necessarily 
exclude the correspondence. He was under a fugitive warrant, I believe 


it was. 
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MR. AGAYOFF: I just object to that little phrase in there. 
192 It is the first one I have noticed that has something they 

sustain the proof of. 

THE COURT: I believe there is evidence he did have a 
fugitive warrant against him at some time. 

MR. AGAYOFF: That is fine, but the way that states it, 
it is incorrect, so I object to only that portion. 

THE COURT: Well, I will admit it. 

MR. AGAYOFF: Subject to my objection? 

THE COURT: Yes. | 


(Letter dated December 28, 1956, to 
Superintendent, Riker’s Island 
Hospital; from Mr. Gasch, marked 
Government’s Exhibit for Motion 
No. 12, and received in evidence.) 
THE WITNESS: There is another letter in this official 
file, Your Honor, dated January 8, 1957, it has been marked as Govern- 
ment Exhibit No. 13, it is a letter from Harry Silberglitt, Warden, 
signed by Norman Schaefer, M. D., Resident Physician, addressed to 
the United States Attorney for the District of Columbia, with reference 
to this case. It states: | 
‘Dear Sir: 


“This is in reply to your letter of December 28, 
1956, requesting information about the above-named 
patient. | 


‘Robert Green was admitted to Rikers Island Hospital 
on 10/31/56. His diagnosis at the present time is diaketes 
mellitus, and pulmonary tuberculosis, moderately advanced, 
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193 activity undetermined. His sputum when last taken was 
negative, his temperature is normal.” 
It goes on to say what treatment he is receiving and: 


‘His present physical condition is good and does permit 


removal to your jurisdiction for trial in the near future.’’ 


MR. AGAYOFF: No objection to item No. 13. 

THE COURT: Ali right. 
(Letter dated January 8, 1957, 
to Mr. Gasch from Mr. Silberglitt, 
marked Government’s Exhibit for 
Motion, No. 13, and received in 
evidence.) 

THE WITNESS: Then Government Exhibit No. 14, Your 
Honor, is a letter dated February 19, 1957, from Harry Silberglitt, 
Warden, addressed to Mr. Oliver Gasch, states as follows: 

‘cReference is made to your letter of January 24th 

wherein you request information as to whether the above 
named inmate can be brought to the District of Columbia 
for trial. 

‘«<Please be advised that said inmate is physically 
able to travel to Washington for appearance in court and 
that upon being served with a writ of habeas corpus ad 
prosequendum we will turn over the prisoner to the United 
States Marshal. It will be necessary, however, that the 
writ specify that upon termination of the court proceed- 
ings, the prisoner will be returned to this institution 
by the United States Marshal. 

‘f I can be of assistance to you in any other 


manner, please be kind enought to call upon me.”’ 
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THE COURT: That was from whom? 
MR. AGAYOFF: Department of Correction, City of New 
York, to Mr. Oliver Gasch, United States Attorney, Department of 
Justice, Washington 1, D. C., Item No. 14. No objection, Your Honor. 
THE COURT: All right. 
Ce a 
sce Soa cea 
evidence.) 
THE WITNESS: The clerk has marked the next letter No. 
15, which is a carbon copy of 14, I am going to set this aside. 
Cee See aE a 
marked Government’s Exhinit for 
Motion, No. 15, for identification.) 
THE WITNESS: Then, Your Honor, my official file reflects 
that there is a letter dated January 24, 1957, from Mr. Oliver Gasch 
to Mr. Harry Silberglitt, Warden, Riker’s Island Hospital, this is Gov- 
ernment Exhibit No. 15, with reference to this case, and it states: 
‘Dear Mr. Silberglitt: : 

“Reference is made to your letter of January 8, 1957 
in which you state that the above defendant’s present physi~ 
cal condition is good and that he may be removed to this 
jurisdiction for trial in the near future. 

“It would be appreciated if you would advise this 
office whether the defendant can be brought to the District 


of Columbia at this time, or if not please state exactly 


when he may be removed. This information is necessary 





94 


since it would not be desirable to apply to District Court 
for a writ of habeas corpus ad prosequendum to bring the 
defendant back unless the court could also be advised that 
the defendant is in physical condition at this time to be 
removed.’’ 


(Government Exhibit No. 15 was 
received in evidence.) 


THE WITNESS: Then my file has a letter dated March 14, 
1957, a copy of a letter from Carlton G. Beall, United States Marshal, 
for the District of Columbia, addressed to Thomas J. Lunney, United 
States Marshal for the Southern District of New York, attention of 
Deputy Lillian McLazghlin, with reference to this case, and it states: 


‘Dear Mégrshal Lunney: 

‘In response to your phone call, we contacted 
Assistant United States Attorney Thomas Flannery who 
has the above case in this jurisdiction. I reported your 
statement to Mr. Flannery that Richard E. James is a 
hospital patient, that he requires insulin shots daily, 
and that he is totally blind. 

“‘Mr, Flannery indicated that the case would have to 
be dispoasa, of either through our courts or through a 
plea in New York under Rule 20 as Richard James was 
charged with committing a vicious attack and the robbery 
of a large sum of morey. 

‘Unless Mr. James consents to a plea under Rule 20, 
he will have to be brought to this court on the outstanding 
writ.” 
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MR. AGAYOFF: May I see this? 

This letter states: “4 reported your statement to Mr. 
Flannery that Richard E. James is a hospital patient, that he requires 
insulin shots daily, and that he is totally blind.”? 

Is that this defendant Richard E. James? 

THE WITNESS: The next letter will explain it. 

MR. AGAYOFF: No objection to the letter. 

THE COURT: Ali right. 


(Letter dated March 14, 1957, to 
Mr. Lunney from Mr. Beall, 
marked Government’s Exhibit for 
Motion, No. 16, and received in 
evidence.) 


THE WITNESS: Then, Your Honor, my file reflects that there 


is a letter dated March 29, 1957, from Thomas J. Lumney, United States 


Marshal for the Southern District of New York, addressed to Carlton G. 
Beall, United States Marshal for the District of Columbia. This is Govern- 
ment Exhibit 17, it has reference to this case, it states: 

‘Dear Marshal Beall: 

‘J have finally received an oral report from Captain 
Domroe_ at Rikers Island Penitentiary Hospital . 
regarding the physical condition of the above named 
prisoner for whom I have a Writ of Habeas Corpus ad 
Prosequendum for your District. 

‘J don’t know whether you would regard this report as better 
or worse than our first information. It seems the institution 
has two prisoners with the name of Robert Green, both 
presently confined to the hospital and I am now informed 
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our Green is not blind but is definitely an active T.B. 

case and does require a daily shot of insulin for diabetes. 
The Captain reports that Green can travel but that the 
T.B. condition is extremely dangerous as far as the con- 
tagion element goes and that when Green is finished his 
time at Rikers he will be sent immediately to a tubercular 
hospital for prolonged treatment. The Doctor of course 
will send along a complete medical report if you decide to 
have us execute the Writ. 

‘If Mr. Flannery would care to give you a bench warrant 
on Green I could lodge it as a detainer against him and 
when he is released from the hospital (by that time he 
should be in a much better physical condition) take him 
into Federal custody. However, if you want me to execute 
the Writ, I will do that.” 

198 MR. AGAYOFF: Now, Your Honor, this item doesn’t say 
anything a bout a Richard James, it says Robert Green is 2 hospital 
patient, it is not quite correct in the designation. 

THE COURT: Well, it is not surprising with all of the 
different names, but it obviously is a part of the effort to secure this 


man. 
MR. AGAYOFF: Yes, and it shows defendant has been con- 


fused with other people. 
THE COURT: Yes, it shows that; in fact, it shows there 


were two Greens. 
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MR. AGAYOFF: There may be many Greens by that name. 
THE COURT: There may be. : 
(Letter dated March 29, 1957, to 
Mr. Beall from Mr. Lumney, 
marked Government’s Exhibit for 
Motion, No. 17, and received in 
evidence.) 
THE WITNESS: Then my file contains a letter, Your Honor, 
dated April 16, 1957, marked as Government Exhibit No. 18. It is a 
letter from Harry Silberglitt, Warden, addressed to Mr. Oliver Gasch, 
and states: 
‘Dear Mr. Gasch: : 
‘With reference to the above matter, please be 
advised that during the period extending from December 
28, 1956, the date of your original correspondence and 
the present time, inmate Green has developed symptoms 
of positive infectious tuberculosis. 
‘J have been informed by our medical staff that 
this inmate can travel but that special precautions 
will have to be taken to prevent the possibility of his 
infecting any person in the vehicle in which he is being 
transported. A suggestion ; has been made that he be re- 


quired to wear a ‘mask.’ 


‘‘Please advise whether you intend to effect his 


transfer and if so, on what date.’’ 7 
MR. AGAYOFF: I have no objection to No. 18. 


(Letter dated April 16, 1957, to 
Mr. Gasch from Mr. Silberglitt, 
marked Government’s Exhibit 
for Motion, No, 18, and received 
in evidence.) — 
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THE WITNESS: The next exhibit gotten from my official 
file has been marked Government Exhibit No. 19. It is a letter 


dated April 26, 1957, from Oliver Gasch to Harry Silberglitt, Warden, 


Riker’s Island Penitentiary, in reference to this case. It states that: 

‘Reference is made to your letter of April 16, 1957, 
in regard to the above-entitled matter. Due to the fact 
that the defendant has recently developed infectious 
tuberculosis, this office does not wish to have him 
brought back to the District of Columbia, provided he 
waives his right to a speedy trial. If the defendant 
desires to sign it, this office will delay bringing him 
back until the doctors treating him certify that he can 
be transported without endangering the public or him- 
self. 

‘If, however, the defendant does not wish to sign the 
enclosed waiver, kindly see that he is immediately trans- 
ported back to the District of Columbia, pursuant to the 
Writ of Habeas Corpus ad prosequendum, which has al- 
ready been forwarded to your jurisdiction. Provided the 
defendant signs the form, kindly send it back to this 
office in order that it may be made a part of the record 
in this matter. 

‘St would also be appreciated if inquiry would be 
made of the defendant as to whether or not he wishes to 
plead guilty under the provisions of Rule 20 of the 
Federal Rules of Criminal Procedure, whick would 
dispose of his case and obviate the necessity of ever 





bringing him back.’? 
Attached to this letter, Your Honor, a carbon copy of a Waiver 
of Right to a Speedy Trial was forwarded with this letter. 
MR. AGAYOFF: No objection to Item No. 19. 
(Letter dated April 26, 1957, to 
Mr. Silberglitt from Mr. Gasch, 
with enclosure, marked Govern- 
19, aud received in evidence). 
THE WITNESS: Finally, Your Honor, there is Government 
Exhibit No. 20, a letter dated May 2, 1957, from Harry Silberglitt, 
Warden, addressed to Mr. Oliver Gasch, and it states: 

201 ‘fn reply to your communication of April 26th, 
please be advised that the above named inmate has 
refused to sign the ‘Waiver of Right to a Speedy Trial’ 
form which you included in your correspondence. Inmate 
Green also refused to sign a statement to this effect 
as per the enclosed document signed by Captain Domroe 
and Dr. Krogsems of the hospital staff. 

‘*Please note that inmate Green also refused to make 
any plea under the provisions of Rule 20 of the Federal 
Rules of Criminal Procedure. 

“We have not received as yet the Writ of Habeas 
Corpus ad prosequendum which you state has already been 
forwarded to us, according to your communication of 
April 26th. Please advise further.” _ 

Attached to this letter, Your Honor, is a document dated May 2, 


1957: 
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‘CTO WHOM IT MAY CONCERN: 
‘I refuse to sign the WAIVER OF RIGHT TO A 
SPEEDY TRIAL as forwarded by the Office of the United 
States Attorney. I also refuse to make any plea under 
the provisions of Rule 20 of the Federal Rules of Crimi- 
nal Procedure.”? 
There is a place for signature of Richard E. James, but it is not 
signed. There does appear, however, the signature of Captain Sam- 
uel Domroe and Dr. Jekob Krogsems. There is a carbon copy of 
that also attached. 
202 MR. AGAYOFF: I would like to show this one to the 
defendant, Your Honor. (Handing to defendant.) 

Item No. 20, the defendant says he never saw these waiver 
forms that are appended to this document, Item No. 20. I have no 
objection to Item No. 20. 

THE COURT: All right. 

(Letter dated May 2, 1957, to 
Mr. Gasch from Mr. Silberglitt, 
with enclosure, marked Govern- 
ment’s Exhibit for Motion, No. 
20, and received in evidence.) 

THE WITNESS: That is all the correspondence I wish to 
introduce on this. 

THE COURT: Can you give us any information about the 
complaint that he has never received a copy of the indictment ? 


THE WITNESS: No, I can%, Your Honor. All I could say 
is that the correspondence reflects that a copy of the indictment was 
sent to him. 
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THE COURT: No, it was sent to the United States Attorney. 

THE WITNESS: To the United States Attorney and I can 
only say that my understanding is that the procedure in the clerk’s 
office is, in each of these cases, to see that a copy of the indictment 
gets to the defendant in jail. 

THE COURT: Well, that is what I would really like to 
know, what the record does show with respect to that. The jacket 
doesn’t seem to throw much light on that. 

203 THE WITNESS: We, in our office, personally don’t see 
to it that a defendant gets a copy of an indictment. 

THE COURT: No, I understand that. But, as I understand 
it, there have been three attorneys appointed for him. 

THE WITNESS: Yes. 

THE COURT: And the statement has been made by the 
present attorney that he was not furnished a copy of the indictment 
until rather late in the day, after this attorney had been appointed. 

I am curious to know why he wasn*t apprised of the charges against 


THE WITNESS: I am sure he was; I can’t state that of my 
own personal knowledge. : 

THE COURT: How can we find out? 

THE WITNESS: Unless it is in that file, Your Honor, I don’t 


know. I could check with Mr. Rumsey in the clerk’s office and see 
what was done. | 

MR, AGAYOFF: Your Honor, this motion I referred to 
previously, the motion to dismiss the indictment, has an affidavit 
attached and, for the purpose of this motion, I ask that that be made 
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Exhibit No. 1 for the defendant in this motion for a directed judg- 
ment of acquittal. The original is in the record. 

THE COURT: You mean the original affidavit ? 

MR. AGAYOFF: The original affidavit is entitled Exhibit 
‘‘A?, defendant has signed it, and in that affidavit he states in para- 


graph three: 
‘That I never saw or received a copy of the indict- 

ment in this case until my present counsel obtained a 

copy for me on October 23, 1957 from the Criminal Clerk’s 

office. So I was not apprised of the nature of the charge 

against me up to that time.” 

THE COURT: Yes, he states that. 

MR. AGAYOFF: I want that to show -- 

THE COURT: It is already in the record, here it is. 

MR. AGAYOFF: But for the purpose of this motion, I want 
to make sure that was here while we are arguing. 

THE COURT: All right. 

THE WITNESS: He was arraigned when he was brought back 
here, I believe, in May. I think your file would show that he was ad- 
vised at that time. 

THE COURT: He was arraigned July 1, 1957, according 
to this, and a plea of not guilty entered. 

THE WITNESS: So he was advised at that time what the 
charges were and entered a plea of not guilty. 

THE COURT: He must have. 

MR. AGAYOFF: Your Honor, is Mr. Flannery arguing his 
motion ? | 
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THE COURT: No, I asked him a question and that was his 
answer; if he had any knowledge of whether he was furnished with the 
indictment. 

205 MR. AGAYOFF: Your Honor, the defendant tells me when 
he was arraigned on July Ist, the clerk -- Is that right, the clerk? 

DEFENDANT JAMES: The clerk of the court. 

MR. AGAYOFF: -- said he was charged with robbery and 
he still was not advised of the nature of the crime and he was not given 
a copy of the indictment at that time. 

THE COURT: He may not have been given a copy of 
the indictment, but he was undoubtedly informed of the charge against 
him to which he pled not guilty before Judge Laws. 

* * * *£ *©* €£ & 

THE COURT: All, right, let me hear what you have to say 

on this. 


* *+ * © *©* © © * 

MR, FLANNERY: I think the record in this case shows the 
defendant was not denied any right to a speedy trial. The record shows, 
after committing the crime, the defendant left the jurisdiction. The 
police made efforts to find him, as was testified to by Officer Bailey, 
and it was not until August of 1956 that it was ascertained that he was 
in the State of New York, in the Tombs Prison, under another name, 


the name of Robert W. Green. Then the record shows that the govern- 
ment was very diligent about this and made every reasonable effort to 
produce the defendant in this jurisdiction. It was ascertained that he 

was ill, that he had tuberculosis, and the government, motivated by the 
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idea that it didn’t want to endanger the public and also didn’t want 

to endanger his health, tried to ascertain whether it would be safe 
to remove him. After a series of letters, it was ascertained that he 
could be removed and, finally, he was removed quickly to this juris- 
diction and he was arraigned shortly after he got here. 

207 Now, since he got here, whatever delay that has resulted 
has been largely his own fault. The record will show that the case 
was set for trial September of this year, all the witnesses were here 
for the government, and the defendant at the last moment stated that 
he wasnt satisfied with his attorney and wanted another one, so the 
case then, over the government’s strenous objection, was continued 
until the latter part of October and Mr. Hyman, the complaining wit- 
ness, had to go all the way back to Georgia at great personal incon- 
venience to himself. 


The record shows that there was a second attorney ap- 


pointed in the case and the defendant said he was dissatisfied with 


him and he had to finally get another attorney, his present attorney, 
Mr. Agayoff. 

There is nothing in this record to indicate that the govern- 
ment has denied him a right to a speedy trial but, on the contrary, the 
record shows the government has been most diligent to give this 
man a speedy trial. 

MR. AGAYOFF: Your Honor, as I pointed out awhile ago, 
I would like to be quite specific that this case goes along with the 
Taylor case as far as background is concerned, that each defendant 


has been incarcerated elsewhere. There has been a crime of long 
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standing come up at the date of the trial. Now, in this case, it is 
almost three years; in the other case, it was approximately four 
years. 

208 Now, Mr. Flannery has brought in a lot of evidence to 
show how the government was diligent in locating the defendant; 
but when they located him, they brought him here on May 28th. 
Again, let me point out, he was not arraigned until July ist. 

Mr. Flannery says on September 5 the defendant was brought to 
trial; the counsel he had, they couldn’t get along, he asked for 
anew one. Then there were two counsel, Mr. Mansfield and Mr. 
Robinson, then I was appointed about October 15th. But the thing 
is that, even in spite of all that, if the defendant’s argument is 
correct and if it is truthful that he did not get a copy of the indict- 
ment, he certainly -- the record shows and I have stated again this 
morning, the record shows that he didn’t get a copy of the indict- 
ment until October 23rd, so as far as ever wiping out that defect 
that he didn’t get a copy of the indictment, he wouldn’t be properly 
apprised of the nature of the charge; nothing Mr. Flannery says 
has wiped out that defect. 

THE COURT: What is the rule that requires a copy of 
the indictment to be furnished to the defendant, himself ? 

MR, AGAYOFF: The rule, Your Honor? Your Honor, 
there are cases on that and the cases seem to hold that now the 
proper thing to do is to furnish the defendant a copy of the indict- 
ment. There are cases that discuss arraignment and under Rule 
10, there is a citation tothe Garland v. Washington case, I believe, 
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where it says that the defendant’s right to be apprised of the nature 
of the crime is satisfied if he gets a copy of the indictment or the 
209 information before he is called upon to plead. And, of 
couse, that wasn’t done and it seems to be the trend nowadays. 
Thisis the first case I have seen where the government has in- 
sisted that he was promptly apprised of the nature of the charge, 
and I say I am pretty sure that the courts recognize today he must 
get a copy of that. It used to be permissive, but in the past several 
years -- 
THE COURT: Well, give me a case that says so. He has 
had three attorneys appointed for him and he was arraigned before 


Chief Judge Laws, when he was told he was held for robbery. Now, 


tell me where it says that he must have a copy of the indictment. 

MR. AGAYOFF: As I pointed out to Your Honor, it doesn’t 
say he must. 

* * * *+ *©* ££ KK * 

MR. AGAYOFF: AsI pointed out, I agree with you and 

that is what the Taylor case says, but the Taylor case says when all 
210 of these defects come up, that seems to make a group of 

circumstances that would allow the Court to dismiss the indictment. 
| THE COURT: I think the Court has been very indulgent 
with this defendant. I don’t think in my whole experience on the 
bench I have tried a case that has been more difficult to try, to meet 
the needs of the defendant in this case where he doesn’t take advant- 
age, as he should, of the advice of counsel, and where the Court is 
doing everything it possibly can to protect his interests. He has been 
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dissatisfied with previous counsel that have been appointed, which has 
delayed the trial, and I certainly am not going to dismiss the case nor 
direct a verdict of acquittal on the grounds that are urged here now. 

The motion is overruled. 

I don’t think we can do much more with the jury this morn- 
ing, but bring them in and I will excuse them until tomorrow morning. 

MR. AGAYOFF: Your Honor, I would like to put this de- 
fense witness on, the defendant’s sister, to get her testimony that this 
attorney Lindenauer of New York is available and he said he would 
come but he couldn’t come today, and I would like to have him subpoenaed. 
But I would like her on here. 

THE COURT: All right, put her on. I don’t know what she 
can tell us. 

ALINE HEACOCK 

MR. AGAYOFF: Your Honor, I would like the jury in at 
this point. 

THE COURT: Oh, no, I can’t permit the hearsay testimony 
that I understand you are going to elicit from her to go before the jary. 

MR. AGAYOFF: She has some of her own testimony, too, 
Your Honor. 

THE COURT: Well, call the jury in and let her testify 
to that. You told me you wanted to put her on about this other wit- 
ness. 

MR. AGAYOFF: Fine, Your Honor, I will restrict it to 
that. | 


(The witness testified out of the presence of the jury.) 
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DIRECT EXAMINATION 
BY MR. AGAYOFF: 

* * * * © €£ * 
Q. You are the sister of this defendant? A. Yes. 
Q. And his name is? A. Richard James. 


x * * *£ *£ * * F 


Q. Now, you have stated that you have a witness by the 


name of N. Henry Lindenauer, is that right? A. Yes, that is cor- 
rect. 

Q. What would this witness testify to if he were brought 
to court today, or soon? A. He would testify that on February 6, 1955, 
that the defendant was in 145 Gates Avenue from at least 6 to 9 p.m., 
in conference with us concerning -- 

Q. With whom? A. With his attorney and my husband, con- 
cerning his four kids that were being taken by his wife. We haven’t 
seen the kids since, she got away with them. 

Q. Were youthere? A. I was there. 

Q. Mr. Lindenauer? A. He was. 

Q. Richard was there? A. Richard was there, and my hus- 


Q. February 6, 1955? A. February 6, 1955, yes. 
Q. When did Richard E. James get there? A. He got there, 
it must have been around six. He came into New York the day before. 
Q. The 5th of February? A. The 5th of February, 1955, 
he spent the night at 145 Gates, but when he came into the conference, 


he came into the conference about six and he was the one that told me 
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the sister was in the hospital, we were going over to the sister’s 
because I had left the kids there. 

MR. AGAYOFF: Your Honor, this is the information that 
I think justifies issuing of a warrant, rather, a subpoena to Mr. Lind- 
enauer under Rule 17 (b) at government expense to testify. 

* * *©* © © © © 
214 THE COURT: It may be. I will assume that that has 
been filed and I will let a subpoena issue, but I don’t know about how 
to accomplish that. I mean, will he come ? 

THE WITNESS: He told me he would come voluntarily if 
given enough time. He said the Christmas holidays -- I got in touch 
with him last night, he consulted his records and verified -- 

THE COURT: Can he come tomorrow ? 


THE WITNESS: Oh, no, he couldn’t possibly come tomor- 


THE COURT: Then, what are we going to do? 

MR, AGAYOFF: Your Honor, that is why I suggested a 
subpoena. 

THE COURT: I mean even with a subpoena, we can’t com- 
pel his appearance here unless he will come voluntarily. 

THE WITNESS: He will come, but the only thing what makes 
it -- I was trying since Thursday to get in touch with his attorney. (In- 
dicating.) Had I beenabletoget him, { would have had Mr. Lindenauer 
here this morning, but not being able to get in touch with him, there 
was nothing I could do to try to find if the case was on, I got in yester- 
day, so now it is just a mix-up. There was nothing I could do. I got 
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in touch with Mr. Lindenauer right away; naturally, he is a busy man, 
too, and Christmas and everything is up, so he checked his records 
and he verified what I said and he said, ‘I will come voluntarily,’’ 

he said, ‘*‘but I can’t come right now.’’ 

THE COURT: Well, I don’t know what to do. 

MR, FLANNERY: It is obvious that the defendant -- 

THE WITNESS: He said have the attorney to call him up, 
have the attorney to call him. 

216 MR. FLANNERY: It is obvious that the defendant should 
have known about this months ago. 

THE WITNESS: Could I say something ? I don’t even 
know, my brother is accused of any kind of robbery, I don’t even 
know that, I just heard it this morning. Six months, my husband 
has had a brain stroke, I have it right here, he died on the 15th -- 

THE COURT: Yes I know that. 

THE WITNESS: I have had awful trouble, how I am sitting 
here, I don’t know. I called up and asked them to put the case over. 
I couldn’t think, I couldn’t do anything. Here it is, I have proof, here 
is his death certificate, here is my marriage certificate of thirty- 
one years. You don’t know, Your Honor, what I have gene through. 
It is not easy under these kind of circumstances. This is his death 
certificate on the 15th when the boy’s trial was to come up. That 
is my marriage certificate, thirty-one years ago. These are the 


things that happen, over which we have no control. (Witness sobbing.) 
| THE COURT: I don’t know what to do. 
MR. FLANNERY: I will be glad to call the attorney and 
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ascertain what he knows about it and ask him to get here. 

THE COURT: I think that would be the best, I will ad- 
journ the case to tomorrow morning and meantime I think both 
of you better call him and talk to him. Maybe you could stipulate 
what he would testify to. 

217 MR, AGAYOFF: We have a dearth of witnesses and a 
lack of independent’ witnesses, and to have a man like that would 
certainly be very, very helpful, is he is an attorney. 

THE COURT: Well, I am telling you the best thing I 
think you can do. Now, try to do it. 

MR. AGAYOFF: Yes, Your Honor. 

* * * * *©* * KF * 

(The jury was returned to the courtroom.) 

BY MR, AGAYOFF: 

Q. ‘Where do you live:? A. 145 Gates Avenue, Brooklyn. 

Q. New York? A. Brooklyn, New York, yes. 

Q. Is the defendant *Richard E. James your brother ? 
A. Yes. 


Q. He is your brother. Now, directing your attention 


to February 6, 1955, where were you at that time? A. I was at 
my home and we had -- 

Q. Where was your home at that time? A. 145 Gates 
Avenue. We were having a conference concerning my bringing 
Richard’s children from Philadelphia. He has four kids, at that 
time they were from -- the oldest was ~eight and right on down, 


eight, seven, six, five. Sol went to -- 
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Q. Who was at this conference? A. Mr. Lindenauer, 
his attorney, my husband, myself, and Richard. 

Q. Now, Mr. Lindenauer is in New York, is that right ? 
A. Yes, he is an attorney. 

Q. And your husband is deceased, is that right? A. 
My husband is deceased, a month ago. 

219 Q. Those four were at the conference? A. At the 

conference. 

Q. Including you? A. Yes. 

Q. That was on the 6th of February, 1955? A. Yes. 

Q. Now, when did yourbrother come to your address ? 


A. My brother came to the address on the 5th, the day before. 


Q. At what time? A. Well, it had to have been early 


because he was the only one who came and told me about my sister 
being put in the hospital that day. He was trying to locate the child- 
ren, I had left the children at her house. 

Q. What time of day, approximately, did you see Richard 
E. James? A. I would say it must have been about 6 o’clock on the 
5th. He stayed overnight. 

Q. He was in New York? A. Yes. 

@. And he was there on the 6th, is that right? A. Yes, 
he stayed overnight at my house. 

Q. Are there any particular hours on the 6th that you 
recall him being there? A. On the 6th, yes, he stayed all night 
and he went out maybe a little while during the day and from 6 to 9, 
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I have to remember that because we had a conference, this 
lawyer, I haven’t seen the children since, I will never forget that. 
The wife got away with them, she took the children away; we were 
trying to prevent this. 

Q. He was at your house between 6 and 9:30? A. Not 
between, from 6 to 9:30. 

Q. You remember that definitely because of this con- 
ference? A. Very definitely. 

Q. He was there all that day, to the best of your knowledge, 
is that right? A. Most of the day. 

Q. Yes. A. He went out maybe to get a little something 
to eat or something like that, for short periods, because he was very 
upset about the children. 

Q. Do you remember what day of the week the 6th of Feb- 
ruary was? A. Yes, I remember very definitely because I had to 
call his attorney. 

Q. What day was that? A. It had to be on a Sunday. 

221 Q. And what day was the 5th? A. It had to be on a Satur- 


day because, you see, the attorney came to my house. If it hadn’t 


been Sunday, we so would have gone to him, that is why. 
* * * * *€* € F 
CROSS -EXAMINATION 
BY MR. FLANNERY: 
231 Q. Was James working in Philadelphia? A. No, he 
wasn’t working there, he hadn’t worked since he left New York, 


he wasn’t working. 
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Q. How did he get the money to pay for this house? A. 
That is it, | was trying to tell you. I took the children back to New 
York, I had to get the children, he had no money to feed the children, 
the people were feeding them and keeping them. I took the children 


_ back and after getting them, my mother gave me the money to bring 


the children back. Then after I got them, my mother sent him some 
money and told him he could come to New York or whatever, so he 
says, ‘Well, no, I am going to stay here and find a job.?’ 

Q. Stay in Philadelphia and find a job? A. No, he didn’t 
say that, he said anywhere. A little later, I got a letter saying he 
found a job as superintendent in Washington. 

Q. When did you hear from him in Washington? A. I 
can’t place the period, but I should say it was soon after I took 
the children. I should say it was all simultaneously, almost. I’d 
say about the middle of February -- or January, I would still say it 
would have to be. 

* * * *£ * © ££ 

MR. FLANNERY: I don’t want to rush the witness. 

THE WITNESS: I can tell you -- 

THE COURT: Tell us, then. 

THE WITNESS: The periods are so close, so they can’t 
mix very much, approximately. Now, if he’d just let me use approxi- 
mately, you have got the periods. 

THE COURT: All right. 

BY MR, FLANNERY: 
Q. My question to you now is, when did you hear from James 


from Washington? A. Well, I would say approximately -- I took the 





115 


children, say -- I’d say approximately the middle of January. 

Q. You took the children the middle of January? A. I 
said approximately. 

Q. Yes. Now, when did you hear from James in Washington ? 
A. It had to be the same, just a few days’ difference, maybe a very 
few days’ difference, that he says, ‘I found a job.”? Because he had to 
go find a job, he couldnt eat, the people couldnt feed him. 

Q. Where did he find a job? A. The letter came from 
Washington. He said, ‘I have found a job as a superintendent.”? He 

233 did tell me how much he was making and it seemed like he 
said something like a hundred or seventy-five dollars a month or 
something, I just don’t remember. He said it was a nice place that 
he had ans that was it. 

Q. He wrote you a letter? A. He certainly did. 
Q. Do you have the letter? A. I Haven got the letter. 
* * * *£ €£ * * 

234 Q. What else did he tell you? A. He said that -- I have 
forgotten how much he said he was making, that is about all I can 
remember about it; but he is being so upset about the children, he 
calls up and he asked me about the children and I said the children are 


still -- we can’t find the mother, so he gets upset, he leaves and comes 


to New York. | 
Q. When did he call you up? A. It is between these periods, 


I don’t just remember, it is all almost within say the same period, 


everything is happening. : 
Q. You are very general about these periods, aren’t you? 


A. Well, it is all from January, it is all from January, it doesn’t 
even terminate now on February 6, it doesnt | terminate, it goes 
much further than even February 6 that I can tell you about and 
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everything, mostly approximated. 
* * * © &* & 

Q. All right. Now, when is the next time you heard 
from him? A. I didn’t hear from him any more after that. I saw 
him. 

Q. When? A. On the 5th of February. 

Q. And he just appeared on the scene suddenly without 
any prior notice, is that right? A. Yes. 


* * * *©* *£ *&* * * 


243 MR. AGAOYFF: May we approach the bench ? 


THE COURT: Yes, you can talk out loud if you want to, 
there is no jury present. 

MR. AGAYOFF: I forgot that for a moment. Mr. Flannery 
arranged a telephone conversation with Mr. N. Henry Lindenauer, an 
attorney at law in New York City. Following that, I came down to the 
court and we both talked, with Mr. Lindenauer’s per-nission, on the 


phones, Mr. Flannery on one extension, I was on the other. 
The substance of the conversation wee this: Briefly, Mr. 


Lindenauer had had a discussion in the past weak with the previous 
witness, Mrs. Aline Heacock; that at that time he discussed the pos- 
sibility of him coming here to testify. He told her at that time that 
he would not be able to come immediately, but he probably could be 
in a week or ten days. Now, we were trying to bring Mr. Lindenauer 
to testify here this morning. He stated he had just moved his atfice, 
_he had a lot of material there, he couldn’t locate it, and he does re- 
call several years ago having had a conversation with the defendant 
and his sister and at that time he must have made records; however, 





117 


it would take sometime to look in his records to verify it. Without 
those records, he wouldnt be able to state anything one way or 
another, And if the impression was made that he had checked the 
records as of that time, by Mrs. Heacock, it would be sort of in- 
correct, because he stated in this manner: “If I saw her, and I de 
recall «. seeing her and Mr. James at that time, there are records; 
however, I can’t locate those records at this time and it would take 
me a week or ten days, at least, to look into those records to find 
that and verify it.’? And he said he didn’ want to create any im- 
pression one way or the other. 

244 THE COURT: In that situation, he wouldn’t be very help- 
ful as a witness right now. 

MR. AGAYOFF: No, Your Honor, it is obvious that he 


can’t right now and it is obvious, as Your Honor suggested, if this 
witness, when the witness does come, should definitely show that on 
this particular day at this particular time the defendant James was 
in New York with his sister, Mrs. Aline Heaco ck, that Your Honor 
would grant a new trial, I think that would be a good suggestion, 


Your Honor. 

THE COURT: I think it is certainly something that the 
Court ought to consider at that time, particularly in view of the 
fact that he is not able now to testify in the matter. I can’t make 
any commitment as to what I would do at that time, but I certainly 
would consider it in the circumstances. 

MR. AGAYOFF: If it would develop that that testimony 
was as the defendant’s witness yesterday, Mrs. Aline Heacock, 
would give us the impression, that it would come out in that man- 
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ner, I am sure that at that time Your Honor would give it the 
fullest consideration. 

245 THE COURT: I would give it the fullest consideration. 
I might, under those circumstances, amke some additional require- 


ment, I might require that he be examined and cross-examined 


before I granted a new trial on that basis. 

MR. AGAYOFF: I would assume so, Your Honor. 

THE COURT: But I think in the circumstances, we had 
better proceed and in that eventuality, I certainly will give 
consideration to such a showing. 

* * * * © £ 

(Mr. Agayoff conferred with the defendant.) 

MR. AGAYOFF: Your Honor, we have no other witnesses 
and the defendant does not wish to take the stand, he doesn’t feel 
that it would be availing one way or another. He wasnts to have a 
motion heard to dismiss; in other words, the defense rests as far 
as presenting its case at this time, and he wants to make a motion 
to dismiss on the ground that the government hasn’t made out its 
case and I think. he wants to argue it himself. 

DEFENDANT JAMES: Yes, I’d_ like to make it to the 
Court myself, unquestionably. 

MR. FLANNERY: I have a rebuttal witness. 


+ *£ * *£ © © * * 


GRACE JONES 
x £ * £ * * * F 
Q. Grace Jones, directing your attention to 1955, the 
early part of 1955, did you work for Mr. Hyman at that time ? 





A. Yes, I did. 

Q. What kind of work did you do for him? A. I cooked 
and cleaned for him. 

* * * * * © XK 
249 Q. Let me ask you this, did you at that time know a. 

man whose name was Frank Smith? A. Yes, I did. 

Q. And who was Frank Smith? A. He was a janitor. 

Q. Do you see Frank Smith here today in the courtroom ? 
A. No, I don see him nowhere. 

Q. Look around. A. (Looking around) No, he ain*t in here. 
I don’t see him. 

Q. Well, take your time and look around the room. A. 
That’s him writing over there, isn*t it? 

Q. I don% know. If you think you see Frank Smith, you just 
step down and take a look at the person you think it might be and point 
to him. 


(The witness stepped out of the box and looked around.) 
A. That’s him (indicating). 
Q. Step over to where you see the man and point to him, 


if you see him. You can step over close to whoever you think it is. 
THE COURT: I can’t hear what she says. 
BY MR. FLANNERY: 
Q. What did you say? A. That’s him right there (indicat- 
ing). 
250 Q. You are sure that is him? Go over and look at him. A. 
Yes, that’s him. 
Q. Is that him? A. That’s him. 
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MR. FLANNERY: May the record indicate Grace Jones 
identified the defendant in this case. 
(The witness resumed the stand.) 
BY MR. FLANNERY: 
Q. Now, calling your attention to the day that Mr. Hyman 
was allegedly robbed, did you see Frank Smith on that day? A. Yes, 
I did. 


Q. About what time of that day did you see him.? A. That 
was around about 7 o’clock and he came up to tend to the furnace. 

Q. Was that 7 in the evening? A. Yes, that was in the 
evening. 

Q. He came up where? A. He came up to go up to Mr. 
Hyman’s residence to tell Mr. Hyman they were going to take care 
of the fire. 

Q. Who was With Frank Smith? A. Him and Johnnie was 
together. 

Q. Were you in Mr. Hyman’s apartment? A. Yes, I was 
cooking for him then, fixing his dinner. 

251 Q. And what happened when Johnnie and Frank Smith came 
to the door, that you know about? A. Johnnie went into the room 
where Mr. Hyman was and Frank stayed out, and he asked me did I 
want him to escort me to the bus stop. 

Q. Who asked you that? A. Frank. 

THE COURT: Asked you what ? 

THE WITNESS: Did I want him to take me to the bus stop 
and I told him uh-huh. After he goes out of the room, I said to Mr. 
Hyman, I said no -- 
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BY MR, FLANNERY: 
Q. Better not go into conversation with Mr. Hyman, you 


can’t tell about that, that would be hearsay. Did you notice anything 
about Frank Smith? A. Yes, he had a rope in his pocket, a rope in 


his back pocket. 
Q. Did you see Frank Smith any more after he left at 


around 7 o’clock. A. No, I did not. 
Q. Never saw him any more? A. No, I did not see him any 


Q. Is today the first time you have seen him since? A. 


That is right. 
Q. Today is the first time? A. That is right. 


252 Q. Now, later on that evening, did something happen, did 


you see somebody ? A. No, I didn*. 
Q. Did you see the police? A. No, I didn’t see any police 


until that night. 
Q. That night, and that is the day that Mr. Hyman was 


robbed? A. Yes, he was robbed about 12 o’clock, when the police 


came to my house. 
* * * *©* + © © * 


272 (At the bench:) 
THE COURT: Here is a telegram from Aline Heacock 


sent to me. I want you both to see it. 
MR, AGAYOFF: Well, it is in line with what we already 


know. 
THE COURT: I mean there is nothing about it except that 


I thought you both ought to see the telegram. 
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MR. AGAYOFF: I don think it changes the decision you 
have made. 
THE COURT: No, it s doesnft. Have you got any more 


evidence ? 
MR. AGAYOFF: No, we have no more evidence. 
* * * * ££ * KF * 
311 COURT’S CHARGE TO THE JURY 
THE COURT: Now, members of the jury, this defendant is 
charged in the indictment with the crime of robbery. Now it is 


necessary for you to understand that offense, what the elements 


of it are, so that you may have that clearly in mind in considering 
the evidence to determine whether this defendant is guilty or not 
guilty of that offense. 

Now, robbery. is the larceny of property, the stealing 
of property, which is the taking of the property of another for the 
purpose of depriving that party of it and converting the property 
so taken to the use of the person taking it. Now, that is one element 
of the offense of robbery, there must be a stealing of property. The 
amount, the value of that property, is not an essential element like 
grand larceny or petty larceny, which is determined by the value of 
the property taken. But there must: be a taking of property, a 
stealing of property, as one element of the offense. 

Now, there must not only be that stealing of property, 
but there must be something else; it is larceny plus something. 
Now, there are two things that must be shown in addition to the 
larceny; one is that the property must be taken from the person or 
actual possession of another. 
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312 Now, actual posseesion means in the immediate possession 
of the person from whom the property ist aken; I mean such immedi- 
ate possession as would enable a person to resist the taking of that 
money, if one was free to do it. 

And there must still be a further element and that is that 
taking must be by one of certain means, either by force and violence 
and against resistance, of by sudden and stealthy seizure and 
snatching, or by putting in fear. In other words, in addition to the 
stealing of the property from the person or immediate actual posses- 


sion of the person, there: ‘nmust:be one of those means used which is 
comparable to a foreeful taking. A sudden seizure and snatching is 
one of the means, as I say, that the Congress has assimilated to 

that violence,the putting in fear of a person is that, or the taking by 


force and violence against resistance. 

Now, they are the elements which constitute the offense 
of robbery, and those elements must be shown to exist by evidence 
which satisfies you beyond a reasonable doubt of their existence, 
before the crime of robbery is established. 

Now, in considering your verdict in this case, you must 
bear in mind certain principles of law which I shall explain to 
you. One is that this defendant, as all persons who are charged 
with crime, is presumed to be innocent. Now, that presumption 
of innocence is a substantial right. It attached to the defendant 
when he was charged with this offense, it remains with him through- 
out the trial and in your consideratim of your verdict, and it com- 
pels a verdict of not guilty unless and until that presumption of 





124 


313 innocence is overcome by evidence which satisfies 
_ you of his guilt beyond a reasonable doubt. 

Now, the burden of proof is upon the government. The 
defendant does not have to prove himself to be innocent. That 
presumption of innocence that I have just referred to shields him 
from conviction, unless and until it is overcome by evidence, the 
burden to produce which is upon the government and which satis- 
fies you of the guilt of the defendant beyond a reasonable doubt. 

Now, what doI mean by that term ‘treasonable doubt ?”’ 


It does not mean a mere possible speculative or imaginary doubt, 


that kind of a doubt might attend any human transaction. It means 
a substantial doubt. It means that kind of a doubt which if you had, 
respecting the affairs of your ordinary life of a more serious 
nature, would give you pause, make you hesitate and honestly 
question whether the matter under consideration is so or not so. 
Now, if you have that kind of a doubt respecting the guilt of this 
defendant, respecting the existence of any of the necessary ele- 
ments of the offense, or respecting the truth of fact or facts from 
which you make a reasonable inference of such guilt or the exist- 
ence of such necessary elements of the offense, I say if you have 
that kind of a doubt respecting such matter under consideration, 
then you have a reasonable doubt as that term is here used, and in 
that event you should give the defendant the benefit of such doubt 
and find himnot guilfy. 
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314 If, on the other hand, you believe the matter under 
consideration, the guilt of the defendant, the existence of a 
necessary element of the offense, or the truth of fact or 
facts from which you make a reasonable inference of such guilt 
or the existence of such necessary element of the offense, I 
say if you believe such matter under consideration to the 
point where you have an abiding conviction that it is so, 
where you believe it to be true to a moral certainty, it can 
then be said that you believe that particular thing beyond a 
reasonable doubt as that term is here used. 

Now, the defendant did not take the stand to testify as 
a witness in this case. Now, he is not required to testify in 
this case and the fact that he did not do so may not be the 
basis of unfavorable comment or an unfavorable inference. 

There was some testimony given in this case touching 
the previous conviction of one of the witnesses who testified. 
Now, that testimony was admitted for one purpose and one pur- 
pose only. It is not the law that a person who has previously 
been convicted of some criminal offense cannot or will not 
tell the truth; if that were the law, he would not be permitted 
to testify. It is the law that the jury is entitled to know, re- 
specting any witness who testifies before the jury, that that 

witness has been previously convicted of a criminal 
offense, so that the jury may consider that in connection with 


all of the evidence in the case and in connection with the many 
other things which I shall allude to in a few minutes, respect- 
ing the credibility of witnesses, to help determine whether or 
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not the witness has or has not told the truth as a witness. 

Now, you are the sole judges of the facts in the case. 
It is for you to determine what those facts are, from a con- 
sideration of the evidence, by weighing the evidence, rejecting 
such part or parts as you do not believe to be true and ac- 
curate and basing your judgment on that which you do believe to 


be true and accurate. 


Now, in doing that, you will take your own recollec- 


tion of the evidence and should your recollection differ from 
that expressed by counsel for either party, or should it differ 
from that expressed by the Court, if I have had occasion, as 

I sometimes do have, to express my recollection of the evi- 
dence for certain purposes that I have to act upon, you will now 
take your own recollection and not that of counsel nor of the 
Court, where your recollection differs from that of either. 

Now, you are the sole judges of the credibility of the 

witnesses. That means it is for you to determine to what 

316 extent you believe the testimony given by any witness 
is true and accurate and to what extent, if any, such testimony 
is not true and accurate. 

Now, there are certain principles, rules or guides, 
which are not infallible and you do not have to use them, but 
which out of long, long years of experience, the law has 
recognized to be reliable ones and, therefore, you may use 
them to such extent and such extent only as you believe they 
are helpful to you in arriving at the truth. For instance, 
in weighing the testimony of any witness, you may consider 
the interest, if any, which such witness has in the outcome 
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of the trial and you may consider and determine whether such 
interest, if any, has or has not colored or affected the testi- 
mony of that witness. You may consider the opportunity or 
lack of opportunity of a witness to have observed and to know 
the matters concerning which that witness has testified. You 
may consider the capacity and ability of a witness in the cir- 
cumstances to have accurately observed and to know the mitters 
concerning which that witness has testified. You may consider 
the capacity and ability of a witness to have accurately 
recollected and related what the witness did observe and know. 
You may consider the appearance and demeanor of a 
witness on the stand, which is simply another way of saying what 
all of us do in everyday life. You may consider whether a person 


testifying looks and acts as if that person is fully, frankly, truth- 
317 fully, accurately relating what that person knows to be 


so, or the contrary. 

If you believe it has been shown that any witness is 
biased or prejudiced, either for or against either party to 
this cause, you may consider and determine whether such bias 
or prejudice, if any, has or has not colored or affected the tes- 
timony of such witness. 

If you believe it has been shown that any witness has 
testified falsely concerning any material fact in the case, 
as to which that witness could not reasonably have been 
honestly mistaken, you have the right to reject entirely all 
of the testimony of that witness, upon the principle that one 
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who testifies falsely concerning one material fact may be 
testifying falsely about others or all, or in any event such 

a witness is not sufficiently reliable to compel a jury to 

base its judgment on the testimony of that sort of a witness. 
Now, while you have the right to do what I have just said, 
namely, reject entirely all of the testimony of a witness who 
has testified falsely concerning one material fact, you are not 
required to do that. You may, if in your good sound judg- 
ment and discretion, in the interest of truth, you think you 
should, accept as true part of what a witness has testified to, 


if you believe it to be true, though you do reject as false 
other parts of the testimony of that witness, which illustrates 


the wide latitude which the law leaves to your good sound 
318 judgment and discretion as to what weight you would 
give to the testimony of such a witness. 

Now, if after weighing all of the evidence in this case 
and rejecting such part or parts as you do not believe to be 
ture and accurate, and basing your judgment on that which you 
do believe to be true and accurate, you believe that this 
defendant is guilty of the crime of robbery as I have defined 
that offense to you, and you believe that beyond all reasonable 
doubt as I have defined that term to you, it would be your 
duty to find the defendant guilty as indicted and in that 
event, that should be the form of your verdict. 

If, on the other hand, you do not believe the defendant 
to be guilty of the offense of robbery as I have defined that 
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offense to you, or if you have a reasonable doubt that he is 
guilty of that offense, it would then equally be your duty to 
find the defendant not guilty and in that event, that should 
be the form of your verdict. 

Is there any instruction, other than those I have ruled 
upon, that counsel thinks the Court -- 

MR. AGAYOFF: Your Honor, that is complete and I 
am quite satisfied with the instructions. 

* *+ * © © © 
320 DEPUTY CLERK: Mr. Foreman, has the jury agreed 

upon a verdict ? 

THE FOREMAN: It has. 

DEPUTY CLERK: What say as to the defendant Richard 
E. James ? 

THE FOREMAN: Guilty as charged. 

DEPUTY CLERK: Members of the jury, your foreman 
Says you find the defendant Richard E. James guilty as charged, 


and that this is your verdict, so say you each and all? 
(The jury signified affirmatively.) 


* * * *£ © *&* € * 


Washington, D.C. 
Monday, December 16, 


The above entitled cause came on for hearing on 2 pre- 
liminary matter before the HON. BOLITHA J. LAWS, Chief Judge, 
at 10:45 a.m. 





APPEARANCES: 
THOMAS A. FLANNERY, Esq., 
Assistant U.S. Attorney, 
for the Government. 


THEODORE D. AGAYOFF, Esa., 
for the defendant. 


* * * * * & * 
MR. FLANNERY: Your Honor, this case was sent to 
| Judge Morris for trial and Judge Morris has sent it back to Your 
Honor because the defendant now wants a continuance. I objected 
strenuously to it and I object at this time. 

The record in this case shows that this defendant has 
had three court-appointed attorneys. The record will further 
show that back in the fall of this year the case went before Judge 
Kirkland, and the complaining witness was here. He is a Mr. 
Hyman, and he has come here all the way from the State of 

| Georgia, and he had so come from the State of Georgia, I 
320B believe it was, back in September or October of this 
year. At that time, before Judge Kirkland last September or 
October, this defendant, at 1:45 in the afternoon, when the case was 
sent in, announced to the Court that he was dissatisfied with his 
attorney and he wanted a continuance. I objected at that time 


because of the inconvenience the witness had been put to to come 


here and because I had been given no notice. However, Judge 
Kirkland very graciously let this defendant’s court-appointed 
attorney withdraw and appointed him another attorney. And since 
that time, he has had a third attorney appointed. 
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Now, today, Mr. Hyman, the complaining witness, is 
again here from Georgia, and again he pulls the same stalling 
tactic: he wants a continuance. He claims now he has a Witness 
in New York that he wants here. I object to this, Your Honor. 

I think he is trifling with the Court and trying to make a mockery 
of justice. 

MR. AGAYOFF: Your Honor, I was appointed in this 
case on October 16, 1957. I got my copy of the appointment about 
three or four days later, and on October 23rd, I had the first 
of five interviews prior to today with the defendant. Some of these 
interviews were very long, almost two hours. I discussed the 
case with him and asked him if he had any witnesses. 

First, he told me that he was in New York at his sister’s 
house. His sister was married. Her name was Mrs. Aline 

320C Heacock. Her husband’s name was Mr. William Hea-~ 
cock. I asked him is he had any other witnesses. He said well, 
there were some people but he couldn’ figure at that time. Well, 
thereupon, in the week of the 15th of November, I got a telegram. 


This telegram purported to come from Mrs. Aline Heacock. I 
would like to show this to Your Honor at this time, ifI may. The 
date stamped on the telegram is right up here, November 12th, 
and it has the hour. In it, Mrs. Heacock, or the person that sent 
that telegram, represented that Bill, meaning William Heacock, 
was ill. Several days later, Y our Honor, I received a phone call 
which indicated that it was a long distance call. I inquired as to 
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where it was coming from, and before any answer came, the 
party started talking, and it was a woman who represented her- 
self as Mrs. Aline Heacock. This came on November 18, 1957, 
at 9:52 a.m. She said that her husband had died. It ties in with 
the telegram. 


She said her husband had died, that he was at a certain 


funeral parlor in New York. And I asked her about whether or 
not she would be an alibi witness for her brother, the defendant, 


Richard E. James. She stated that she remembered the date of 
February 6, 1955 very well, that her brother was there and that 
‘she would be glad to testify, and she asked for a continuance 
of several weeks. And having discussed this matter with Mr. 
Flannery on a continuance by consent, because the defendant had 
told me about two days before I got this phone call, prior to 
320D the time I got the telegram, that he felt his brother-in- 
law had died, and I said, “Well, if that is so, what does that 
mean ??? 
He said, ‘“‘Oh, he was my best witness. I don’t know what 
I*ll do now.’’ 
Well, anyhow, I then discussed the matter with Mr. 
Flannery, and I said, “Supposing we do get a continuance, if 
he has in fact died, how about the middle of December? The 
defendant says December 18th. However, I think that is the 
last day of the term. I think it would have to be around December 
16th.”’ 
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Mr. Flannery said, ‘‘Fine,’’ he said. ‘‘You were reason- 
able in giving us a one-week’s continuance the last time. I 
wouldnt oppose it.’? 

So I then told this lady over the phone -- this is 
background I just gave arriving at this date. I said, “How about 
December 16th??? 

She said, “Fine. I?ll segyouon December 16th.” 

I said, ‘“‘Are you sure ?”’ 

She says, ‘T’ll be there.’’? She says, “I have plenty of 


Now, we have William Heacock being one of three possible 
witnesses. Mrs. Heacock is a sister, and I found out the other 
320E day after a motion to dismiss the indictment, which I 
had before Judge Kirkland, was denied -- I spoke to the defendant 
and he said, ‘‘Oh, I just thought of a new witness, a Mr. Lindenaueur.”? 
I says, ‘Well, will you bring him down here ?’? 
He says, ‘I would like some time to look for him.’’ 
At that time he told me he wanted two months. This 
morning he had said three weeks and two weeks before another 


judge. I don’t know how much time he would need. But he does 


seem concerned that he wants this continuance. 

Now at all stages I have been prepared to try this case. 
I don’t know how long this will go on, as far as continuances are 
concerned, because there have been approximately the same 
number by the Government and the defense, -- the defendant’s 
continuance with a request to get a different witness each time. 
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Now Judge Morris this morning passed this on to Your 
Honor rather than rule on this matter. He felt it was something 
for Your Honor to rule on. Now I am prepared to try it this 


morning without any defense witnesses or at some other time in 


the future if Your Honor can get an agreeable date with all 
parties concerned. I am no factor on the date. I will be here 
whatever date is set. 

THE COURT: Did you want to say anything ? 

THE DEFENDANT: Yes, sir, I would like to say some- 

320F thing, Your Honor. 

Your Honor, I don’t see why the Government considers 
it incredible because I ask for a continuance. 

* * * *£+ *£* © 
320G The witness I want to get now would be my sister and 
Mr. Henry Lindenaueur, whereas before it was going to be my 
sister and Mr. William Heacock. 

THE COURT: Where is Mr. Lindenaueur now ? 

THE DEFENDANT: He is in New York. She was going 
to locate him. She was down here Thursday of last week to see 
my lawyer to discuss the matter with him. 

THE COURT: Where is she? Is she here? 

THE DEFENDANT: She was in New York searching for 
Mr. Lindenauer. She couldnt see the lawyer last week or Thurs- | 
day because the lawyer was not in the office. She visited me at 
D.C. Jail. She merely asked me to request it so she could 
have time to find Mr. Lindenaueur. I had no control over my 
witness dying, sir. I can produce the death certificate to 
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320H substantiate the fact that he did pass away. 

Now he claims that I am creating an imposition against 
the Government because these people come from Georgia. How 
about the imposition being placed against me? I don’t care if 
they come from Europe. I am entitled to witnesses in my case. 

THE COURT: Well, all right. Take your seat. 

I think in view of the fact that this case has been pend- 
ing the length of time it has, and the history with regard to the 
appointment of three different counsel, and the fact that we 


havent had any assurance of cooperation from the defense 
at any stage, I will have to order the case tried. I will return 


it to Judge Morris to try it. 


+ * * * © £ & * 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


In the appellant's opinion, the following questions are 
presented: | 


(1) Whether the Civil Service Commission was arbitrary 
and capricious and/or its action improper, when it refused to 
accept appellant's appeal. | 


(2) Whether the Treasury Department violated pertinent 
laws, rules, and regulations, when it arbitrarily and capri- 
ciously denied the appellant his procedural rights. 








JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE . . . 

STATUTES AND REGULATIONS INVOLVED 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT: 

L, The Civil Service Commission Was Arbitrary And 

Capricious, And Its Action Improper, When It Re- 
fused To Accept Appellant's Appeal e i 
The Treasury Department Violated Pertinent Laws 
And Statutes When It Arbitrarily And Capriciously 
Denied The Appellant His Procedural Rights ‘ 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by John A. Hays. 


The appellant Hays, formerly an employee of the Federal Govern- 


ment in the classified, competitive Civil Service, was an agent for the 
Internal Revenue Service. He was removed from his position on charges 
and after unsuccessful appeals within the Treasury Department and to the 





2 


Civil Service Commission, he filed a complaint in the U. S. District 
Court for the District of Columbia seeking reinstatement to his job. 
Upon cross motions for summary judgment, the Court below granted 
appellees summary judgment. Appellant now appeals to this Honorable 
Court from that order of the District Court. 


STATEMENT OF THE CASE 


Appellant, a classified Civil Service employee, occupying a po- 
sition as Internal Revenue Agent, GS-11, Internal Revenue Service (IRS), 
U.S. Treasury Dept., Jacksonville, Fla., was given a letter of charges 
dated March 23, 1955 (App. 11), proposing his removal. By affidavit 
dated March 30, 1955 (App. 13), he answered the charges. A letter 
of final adverse decision dated April 13, 1955 (App. 18), notified him 
that the charges had been sustained except for four of five specifications 
under Charge 2 and as a result, he would be removed from his job on 
April 29, 1955. 


The said letter of adverse decision also informed him that he could 
appeal to both the Civil Service Commission and through the grievance 
procedure of the Treasury Department. He was not advised that he 
must make an election of the two avenues of appeal; nor was he advised 
that if he chose to seek relief through the Civil Service Commission, 
the grievance procedure could still be followed when his remedy before 
the Commission had been exhausted. 


Pursuant to the foregoing appeal information, he appealed to the 
Sth Civil Service Region, by letter dated April 22, 1955 (App. 21) and 


to the District Director of the IRS by a letter dated the same day (App. 22). 


The 5th Civil Service Region in return, informed him that he must first 
establish a prima facie case. It was admitted by the 5th Region that 
his appeal was timely. 
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The appellant having been confused by the wrongful information 
that he could appeal in both directions at once, now was thoroughly be- 
wildered by the "prima facie" request. The 5th Region did not inform 
him how to establish a prima facie case, nor what it was. Furthermore, 
examination of the pertinent regulations and the Federal Personnel Man- 
ual, revealed nothing in that respect. Not knowing what a prima facie 
case was, as it concerned his circumstances, (see affidavit of appellant, 
App. 9), the appellant concluded that he would have to establish this 
"prima facie” case through the grievance procedure. 


Accordingly, after receiving an answer to his letter of ie 22, 
1955 (App. 22) from the District Director (App. 24) dated April 25, 1955, 
he appealed to the Regional Director of the IRS. When the Regional 
Director of the IRS denied his appeal on Aug. 3, 1955 (App. 26), he 
appealed to the Commissioner of the IRS in Washington, D.C.| The 
Commissioner of the IRS in Washington, D.C. also denied his appeal by 
letter dated October 5, 1955 (App. 27). His next appeal, to the Person- 
nel Director of the Treasury Dep't. , was denied by letter dated Dec. 13, 
1955 (App. 28). r 


The Treasury Department grievance procedure then provided that 
the appellant had final recourse to a 3-man hearing committee. The 
appellant accordingly requested such a committee from the convening 
authority, the Personnel Director of the Treasury. | By letter dated 
January 13, 1956 (App. 28), the said Personnel Director, S.| T. Adams, 
denied the appellant such a hearing. ; x 


| 
This denial of a hearing violated the an Department's own 
grievance procedure, which in turn was a violation of the grievance 
procedure directive authority, Executive Order 9830 as implemented by 
Chapter E2 of the Federal Personnel Manual. (See "Statutes and Regula- 


tions", infra). 


Believing his "prima facie” case now established, he proceeded 
in continuance of his appeal to the 5th Civil Service Commission. By 
letter dated March 30, 1956 (App. 29), the 5th Region denied his appeal 








4 


on the ground that he had not established a prima facie case. When the 
appellant appealed this decision to the Civil Service Commission in 
Washington, D.C., the appeal was again denied by their letter of April 
18, 1956 (App. 30). 


Having exhausted his administrative remedies, appellant filed 
his complaint for declaratory relief and for reinstatement to his job, 
with the U.S. District Court for the District of Columbia. Upon cross 
motions for summary judgment, the appellees prevailed, and this appeal 
followed. 


STATUTES AND REGULATIONS INVOLVED 


is Code of Federal Regulations, i.e., 5C. F.R. 9.102(a)(1), pro- 
vides in pertinent part as follows: 


"9.102(a)(1) Actions against employees. No employee, 
veteran or non-veteran, shall be separated, suspended, or 


demoted except for such cause as will promote the efficiency 
of the service and for reasons given in writing. The agency 
shall notify the employee in writing of the action proposed to 
be taken. This notice shall set forth, specifically and in de- 
tail, the charges preferred against him. The employee shall 
be allowed a reasonable time for filing a written answer to 
such charges and furnishing affidavits in support of his an- 
swer. He shall not, however, be entitled to an examination 
of witnesses, nor shall any trial or hearing be required ex- 
cept in the discretion of the agency. If the employee an- 
swers the charges, his answer must be considered by the 
agency. Following consideration of the answer, employee 
shall be furnished at the earliest practical date with a writ- 
ten decision. If the agency determines that removal or other 
action is warranted, the employee shall be notified in the 
decision of the reasons for the action taken and its effective 
date. Copies of the charges, notice of hearing (if any), an- 
swer, reasons for removal, or other acti.n, shall be made 
a part of the records of the department or agency concerned." 


zs Code of Federal Regulations, 5C.F.R., 9.106 provides in perti- 
nent part as follows: 
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"9.106. Authority of Commission to investigate separations, 
suspensions, reassignments, or demotions. . . 

(b) The Commission may investigate the removal, suspension, 
reassignment, or demotion of an employee who establishes a 
prima facie case that: 

(1) The procedure prescribed by the Commissioh under 
Section 9.102(a)(1) or 9.103(a) or (b) has not been followed 
(regardless of other allegations); or 

(2) The removal, suspension, reassignment, or: oo 
tion, was made for political reasons, except as may be re- 
quired by law, or resulted from discrimination because of 
marital status or physical handicap. 

(c) No case will be investigated under paragraph (b) of this 
section unless the request for such investigation is received 
by the Commission within ten (10) days after the effective 
date of separation, suspension, reassignment, or demotion. 
This time limit may be extended, in the discretion of the 
Commission, upon a showing by the employee that he was not 
notified of the applicable time limit and was not otherwise 
aware of the limit: or that other circumstances beyond his 
control prevented him from filing a request for an investiga- 
tion within the prescribed ten (10) days. . ." | 


Executive Order 9830, amending the Civil Service Rules and 


Providing for Federal Personnel Administration, provides in pertinent 
part as follows: 


4. 


"Sec. 01.2. Civil Service Commission cei Under 


this order. 

(f) The Commission shall maintain an adequate system of in- 
spection to determine that equitable and sound application of 
statutes, Executive orders, regulations and standards’ relat- 
ing to personnel management is being carried out by the agen- 
cies. Whenever the inspection indicates failure on the part of 
an agency to adhere to established policies, regulations and 
standards, the Commission shall take such action as may be 
appropriate to bring about adherence thereto. In this connec- 
tion, the Commission may suspend or revoke any delegation 
of its authority. 


Chapter E2--Employee Relations, from the Federal Personnel 


Manual, in pertinent part, as follows: (Grievance Procedure). 


| 
"(6) Before the head of the agency makes a final decision, 
the employee should have an opportunity to present the mat- 
ter to either a permanent or an ad hoc committee or board, 
whose recommendations should be advisory and designed to 
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guide the head of the agency in reaching a decision. Member- 
ship on the committee should be limited to employees of the “ 
particular agency. . .” 
3. Attachment to the Treasury Department's RC-ATL-Memorandum 
No. 54-62, Adm.No.37, relative to the Treasury Department's Grievance — 
Procedure. In pertinent part, it is as follows: 


"4(d) If such efforts to settle the grievance fail and the 
employee requests a hearing, a committee of three may 
be formed to hear and consider the grievance and make a 
recommendation. A committee will not be formed to hear 
trivial complaints. . ." 


STATEMENT OF POINTS 
(1) The Civil Service Commission was Arbitrary and Capricious, 
and its Action Improper, when it.Refused to Accept Appellant's 
Appeal. 
(2) The Treasury Department Violated the Pertinent Laws and 


Statutes When it Arbitrarily and Capriciously Denied the 
Appellant his Procedural Rights. 


SUMMARY OF ARGUMENT 


i a 
That the Civil Service Commission was Arbitrary and Capricious 
and its Action Improper, when it Refused to Accept Appellant's Appeal. = 
A. The appellant filed his appeal to the Civil Service Commis- i 


Sion in timely fashion and used practically the same language of the letter 
of adverse decision which in effect quoted the appeal regulation 5 CFR 


9.106. 

B. The Civil Service Commission in failing to inform the appel- 
lant how to establish a prima facie case or what it was, and in further : 
failing to publish in its Federal Personnel Manual, what a prima facie « 


case was, or how to establish it, was derelict in its basic duty of ex- 


plaining and interpreting laws, rules and regulations. 
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C. That the Civil Service Commission was arbitrary and ca- 
pricious in failing and refusing to effect relief for the appellant from the 
Treasury Department's breach of his grievance rights, under Executive 
Order 9830. | | 


il. 


The Treasury Department Violated the Pertinent Laws | and 
Statutes When it Arbitrarily and Capriciously Denied the Appellant his 
Grievance Procedure rights. | 


A. The grievance procedure of the Treasury Department is 
based upon Executive Order 9830, with implementation by Chapter E2 
of the Federal Personnel Manual. When the Treasury Department re- 
fused to convene a 3-man committee to hear appellant's appeal for rein- 
statement, it violated its own grievance procedure and thus also vio- 
lated Executive Order 9830 and Chapter E2 of the Federal Personnel 
Manual. 


ARGUMENT 
I. 


THE CIVIL SERVICE COMMISSION WAS ARBITRARY AND 
CAPRICIOUS AND ITS ACTION IMPROPER WHEN IT RE- 
FUSED TO ACCEPT APPELLANT'S APPEAL 


When the appellant filed his appeal with the Civil Service Com- 
mission's 5th Region in Atlanta, Georgia, it was well within the 10-day 
period allowed. In making his appeal, he used virtually the same lan- 
guage that he found in his letter of adverse decision (App. 18). It was in 
effect, the language found in 5 CFR 9.106 (see "Statutes and Regulations 
Involved", supra). Quoting pertinently in part, his letter said: 


"Said investigation is being requested in connection with my 
belief that (1) the procedure under Sec. 9.102(a)(1) pre- 
scribed by the Civil Service Commission for such actions 
has not been followed, and (2) that the action resulted from 
discrimination. . ." 
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The 5th Civil Service Region however, advised the appellant that 


he must establish a prima facie case, because the regulation required it. 


Quoting the regulation in pertinent part, it reads as follows: 

"5 CFR 9.106(b) The Commission may investigate the re- 

moval. . . of an employee who establishes a prima facie 

Cas@. « «” 

But the 5th Civil Service Region violated their duty as a regula- 
tory agency, when they failed to inform the appellant how to establish 
such a prima facie case. It is virtually impossible for a lay employee 
to know how to establish such a prima facie case. ; 


The way was long and thorny, before this Honorable Court enun- 
ciated decisions, which today are the very matters that the Civil Service 
Commission refers to as a "prima facie" case. Cases, which this very 
Court decided, such as Deak v. Pace, 88 U.S. App.D.C., Manning v. 
Stevens, 93 U.S. App. D.C. 225, Money v. Anderson, 93 U.S. App. D.C. 
130, Flanagan v. Young, 97 U.S. App.D.C.119, Kutcher v. Higley, 98 
U.S. App. D.C. 278, were cases that made the requirement that charges 
must be spelled out "specifically and in detail", a dynamic safeguard of 
an employee's rights. 


It was in the case of Mulligan v. Andrews, 93 U.S. App. D.C. 
375, thatthe rule was laid down that reasons for removal must be based 
upon the same reasons proposed in the letter of advance notice. In the 
case of Washington v. U. S., 147 F.Supp. 284, the U.S. Court of Claims 
decided for the first time that an employee must not only be permitted 
to answer the charges in writing, but in person, as well. 


The Civil Service Commission, a regulatory agency, has a duty 
to explain and interpret laws, rules and regulations to both agency and 
employee. It publishes the Federal Personnel Manual and is constantly 
circulating changes of laws, rules and regulations, their explanations 


and interpretations. However, there is no place in the said Manual where 


the Civil Service Commission explains how to establish in conformance 
with the requirement, a prima facie case. 


a4 
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Furthermore, the Civil Service Commission violated its basic 
duty, when it failed to inform the appellant directly, how to establish 
the kind of case that the regulation required. The burden upon the non- 
veteran Government employee, removed from service, is onérous enough 
without having duties which belong to the Civil Service Commission, 


added to it. 


The rights of the same type of employee on the contrary, are ex- 
ceedingly small. The only recourse he has, is to the Civil Service Com- 
mission for procedural violations. He doesn't have the veteran's right of 
a hearing, de novo, before the Commission on the merits. The Civil 
Service Commission, by being remiss in its duty to explain and inter- 
pret, makes even that small right a nullity. 


| 
The appellant tried to learn how to move procedurally, as is 

evidenced by his letter to the District Director of the IRS, dated April 
22, 1956 (App. 22). He was terribly confused by confused instructions. 
He believed himself a target for political discrimination, but this belief 
remained unborn because the Civil Service Commission refused to “turn 
on the lights". He believed that the procedures to which he was entitled, 
were not given him; but that belief too, failed of fruition for lack of ex- 
planation by the Commission. | 


The appellant at that point, left to his own devices, came to the 


conclusion that the Commission must mean, that he must establish a 
prima facie case by use of the grievance procedure of his agency. He 
believed that he had complied to that point, in full, with the regulation 

>» CFR 9.106, by appealing to the 5th Civil Service Region in the language 
of the said regulation. 


Thus he pursued the grievance procedure course and when he was 
denied a 3-man committee hearing by the Treasury Department (App. 28), 
he returned to the 5th Civil Service Region, freshly armed. He was 
astonished when he learned that the 5th Civil Service Region refused to 
accept his appeal (App. 29). This refusal was sustained by the Civil 
Service Commission in Washington, D.C. (App. 30). 
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The failure and refusal by the Commission to accept appellant's 
appeal, as the result of the Commission's remissness in not explaining 
to the appellant how to establish a "prima facie" case, was, we believe, 
an arbitrary and capricious denial of appellant's rights under 5 CFR 
9.106. 


Il. 

THE TREASURY DEPARTMENT VIOLATED THE 

PERTINENT LAWS AND STATUTES WHEN IT 

ARBITRARILY AND CAPRICIOUSLY DENIED THE 

APPELLANT HIS PROCEDURAL RIGHTS 

When the appellant had decided that he must pursue his remedy 

through the grievance procedure of the Treasury Department, he did so 
in perfect compliance with the said agency's own published grievance 
rules. This was a publication known as RC-ATL-Memorandum No. 
94-62, under date of Sept. 13,1954. It provided for the employee to 
appeal first to the IRS Regional Director, then to the IRS Commissioner 
in Washington, D.C. The next appeal was to the Personnel Director of 
the Treasury Department and when that failed, recourse to a 3-man 
committee. The pertinent excerpt of that Memorandum relative to the 
said committee, is quoted as follows: 


"Sec. 4(d): If such efforts to settle the grievance fail and 
the employee requests a hearing, a committee of three may 
be formed to hear and consider the grievance and make a 
recommendation. A Committee will not be formed to hear 
trivial complaints." 


This hearing by a 3-man Committee was denied him by the Trea- 
sury Department's Personnel Director. In doing so, the said Director 


violated his own published grievance procedure. But more than that, he 
violated Executive Order 9830, and the "Standards" as published by the 
Civil Service Commission under Chapter E2 of the Federal Personnel 
Manual. The pertinent exerpt of Chapter E2, reads as follows: 
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'(6) Before the head of the agency makes a final decision 
the employee should have an opportunity to present the 
matter to either a permanent or an ad hoc committee or 
board, whose recommendations should be advisory and de- 
signed to guide the head of the agency in reaching a decision. 
Membership on the committee should be limited to em- 
ployees of the particular agency. . ." 


But it was Executive Order 9830, which was the se authority 
for both Chapter E2 of the Federal Personnel Manual and the Grievance 
Procedure of the Treasury Department. In pertinent part it reads as 
follows: | 


"(f) The Commission shall maintain an adequate system 

of inspection to determine that equitable and sound appli- 
cation of statutes, Executive orders, regulations and | 
standards relating to personnel management is being car- 
ried out by the agencies. Whenever the inspection indi- 
cates failure on the part of an agency to adhere to estab- 
lished policies, regulations and standards, the Commission 
shall take such action as may be appropriate to aoe about 
adherence thereto. . ." 


Thus both Executive Order 9830 and Chapter E2 of the — 
Personnel Manual were violated, to say nothing of the Treasury Depart- 
ment's own Grievance Procedure, by this denial to the appellant of a” 


hearing before a 3-man Committee. | 


The principal ground relied upon by the Treasury Department in 


denying this hearing, was the use of the word “may™ in the aforementioned 
grievance procedure. But the use of the word "may" was contrary to the 
words of "should" and "shall" used in Chapter E2 and Executive Order 
9830. | 

However, the quoted paragraph from the grievance procedure 
also states, that: 


". . .A Committee will not be formed to hear trivial 
complaints." 


The use of the word "may" was, we contend, used in order — 
trivial complaints from being heard. However, removal of a career em- 
ployee of more than twenty years of excellent service to the government, 
could not under any circumstances be termed a trivial matter. 
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‘But to take the word "may" a step further. Regardless of the 
instrument, whether constitution, statute, deed or contract, courts not 
infrequently construe "may" as "shall" or "must", to the end that jus- 


tice may not be the slave of grammar U. S. v. Lexington Mills & E Co., 
232 U.S. 399. 


In the case of Francis I. DuPont et al, trading as Francis I. 


Dupont & Co. v. Charles Mills et al, Board of School Trustees, 119 
ALR 174, the Court there said the following: 


re 


. . . The word "may" ordinarily permissive in 
quality is mandatory when used in statutes, cloth- 
ing a public body or officer with power to.do an act 
which concerns public interest or rights of third 
persons. . ." 


CONCLUSION 


That the Civil Service Commission by failing to explain to appel- 
lant how to establish a prima facie case under 5 CFR 9.106, and by 
using such failure to explain as a bar to acceptance of appellant's appeal, 
arbitrarily and capriciously violated their duty under 5 CFR 9.106. 


That the Treasury Department by its Secretary, in refusing to 
convene a 3-man committee to hear appellant's grievance, arbitrarily 


and capriciously violated appellant's procedural rights under Executive 
Order 9830. 


Respectfully submitted, 


GEORGE SCHWARTZ 
Mercantile Bank Building 
Miami Beach, Florida 


SAMUEL I. SHERWOOD 
502 Century Building 
Washington 1, D. C. 


Attorneys for Appellant. 
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‘ APPELLANT'S APPENDIX 
1 _ Tiled June 18, 1956] 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


JOHN A. HAYS 
540 S. E. 7th Street 


a Hialeah, Florida 
Plaintiff : 

vs. C. A. No. 2527-56 
s GEORGE M. HUME HREY | 


Secretary of the U. S. Treasury 
Washington 25, D. C. 


RUSSELL C. HARRINGTON, 


. Commissioner of the U. S. Internal Revenue Service 
< Washington 25, D.C. 


. PHILIP YOUNG 
| Chairman, U. S. Civil Service Commission 
Washington 25, D. C. 


GEORGE H. MOORE 
U. S. Civil Service Commissioner 
4 Washington 25, D. C. 


FREDERICK J. LAWTON 
U. S. Civil Service Commissioner 


me ee a a a a a a a a a ee Nt Nee Nee ee ee ee ee ee ee 


, Washington 25, D.C. : 
Defendants ! 
J COMPLAINT FOR DECLARATORY JUDGMENT ! 
| Suit for a Declaratory Judgment having the purpose of fixing 
ue and determining the rights of the plaintiff to employment by 


the United States Government and rights connected therewith, 
and for an order to enforce such rights, and for such other 
and further relief as to the Court may appear equitable and just. 


. Comes now the plaintiff John A. Hays, and complains to this 
Honorable Court, of the above-captioned defendants, as follows: 
1. That plaintiff is a citizen of the United States anda resident 
F of the State of Florida. : 
2. Jurisdiction of this Court over this cause arises under the 
>» Declaratory Judgment Act, 28 U.S.C. 2201, as amended; 5 U.S.C. 652 et 
seq as amended; 5 U.S.C. 631 et seq as amended; Executive Order 9830 


and all other pertinent statutes, laws, rules and regulations. 
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3. Plaintiff brings this action for the violation by the defendants 
and/or each of them, of one or more of the foregoing statutes, laws, 
rules and regulations, in the manner and fashion hereinafter set forth. 

4. The Defendant GEORGE M. HUMFHREY, is the duly appointed, 
acting and qualified, Secretary of the United States Treasury and in such 
capacity has full control over and supervision of the activities of the 
Commissioner of the United States Internal Revenue Service. 

5. The Defendant RUSSELL C. HARRINGTON, is the duly appointed, 
acting and qualified, Commissioner of the United States Internal Revenue 
Service and in such capacity has full control over all of the personnel 
employed by the Internal Revenue Service, subject to the orders and 
directions of the defendant, George M. Humphrey. 

6. The Defendant PHILIP YOUNG, is the duly appointed, acting and 
qualified Chairman of the United States Civil Service Commission. 

7. The Defendant GEORGE M. MOORE, is the duly appointed, acting 
and qualified member of the United States Civil Service Commission. 

8. The Defendant FREDERICK J. LAWTON, is the duly appointed, 
acting and qualified member of the United States Civil Service Commis- 
sion. 

9. The Defendants, Philip Young, George M. Moore and Frederick 
J. Lawton, constitute the entire membership of the United States Civil 
Service Commission and that the said Commission is charged by law with 
the administration and enforcement of the Civil Service laws and the 
statutes, executive orders, rules and regulations, promulgated thereunder; 
that the said Commissioniisalso charged with the carrying out of the pur- 
poses of the Civil Service Act of the United States and the statutes, laws, 
rules and regulations promulgated in implementation thereto. 

10. The Plaintiff was employed as an Internal Revenue Agent, 
GS-11, $6340.000 per annum, by the Internal Revenue Service of the United 
States, at Miami, Florida. He was a permanent, classified civil service 
employee with over twenty years of Federal Civil Service and during the 
entire period of his employment his performance was rated satisfactory 
or better. 


3 | 

11. By letter dated March 23, 1955, the District Director of the 
Internal Revenue Service (hereinafter referred to as the IRS) in Jackson- 
ville, Fla., notified the plaintiff of a proposal to remove him on charges, 
and provided him with only seven days to reply to the said charges. The 
plaintiff answered the said charges by his own affidavit dated March 30, 
1955, and supported his answer with affidavits of others, in complete 
refutation of the charges. : 

12. By letter dated April 13, 1955, the plaintiff was informed by 
the said District Director of the IRS, that the charges were sustained 
although four of the five specifications under Charge 2 were not sus- 
tained, and as a result he would be removed from his wee i of 
April 29, 1955. : 

13. The plaintiff being a non-veteran, he appealed to the Sth U. S. 
Civil Service Region under the provisions of 5 U.S.C. 652 and 5 C.F.R. 
9.102(a)(1), by letter dated April 22, 1955. By letter of same date, the 
plaintiff appealed to the Regional Commissioner of the IRS in Atlanta, 

Ga., under the grievance procedure of the Treasury Department as 
provided to him as a right by Sec. 4(c) and 4(d) of Attachment 5/5/52 of 
RC-ATL-Memorandum No. 19-6, 9/13/54 of the Treasury Department. 
The said Attachment Memo reads in pertinent parts as follows: 


"'4.(c) If the employee is not satisfied with the finding of the 
head of the bureau or office, he may present the grievance 
in writing to the Director of Personnel, Treasury | Depart- 
ment, for consideration and adjustment. The person 
against whom the grievance is directed shall be given an 
opportunity to make written answer to the grievance. The 
Director of Personnel shall endeavor to adjust the com- 
plaint by informal action. 

(d) If such efforts to settle the grievance fail and the employee 
requests a hearing, a committee of three may be formed to 
hear and consider the grievance and make a recommendation. 
A committee will not be formed to hear trivial complaints." 


The remainder of Sec. 4(d) goes on to detail exactly how the Committee 
will be formed which includes the right of the employee to aid in the 
selection of the Committee. As indicated above, this right to a hearing 
within the agency accrued only after the Director of Personnel for the 
Treasury Department had an opportunity to adjust the complaint by 
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informal action. Furthermore the said Director of Personnel could not 
be called upon until intermediate steps of appealing to the Regional Com- 
missioner of the IRS and to the Commissioner of IRS, had been taken and 
the complaint not adjusted. 

14. The plaintiff did take these steps by appealing to the Regional 
Commissioner of IRS and to the Commissioner of the IRS, both of whom 
found against the plaintiff. The plaintiff thereafter appealed to the Di- 
rector of personnel for Treasury by letter dated October 14, 1955, and 
requested a hearing. By letter dated Oct. 24, 1955, S. T. Adams, the said 
Director of Personnel, denied him a hearing and advised the plaintiff that 
the appeal would have to be based on the record only. After another letter 
to S. T. Adams by the plaintiff Nov. 23, 1955, the said Mr. Adams on 
Dec. 13, 1955, sustained the removal. The plaintiff again wrote to Mr. 
Adams on January 7, 1956, requesting a hearing as provided by the above- 
mentioned grievance procedures. By letter dated Jan. 12, 1956, Mr. 
Adams again denied the plaintiff such a hearing, in arbitrary and capri- 
cious violation of the provisions of the Treasury Department grievance 
procedures which were promulgated under the authority of Executive 
Order 9830 and Chapter E2of the Federal Personnel Manual. 

15. Meanwhile, the plaintiff having appealed to the 5th Civil Service 
Region, by letter dated April 22, 1955, received a letter from the said 

Sth Civil Service Region dated April 27, 1955, informing the plaintiff 
that he must first establish a prima facie case before the Commission 
would investigate his case, as required by 5 C.F.R. 9.106 which included 
discrimination on a political or marital basis. The plaintiff being without 
counsel at the time, was at a loss as to what a prima facie case was, and 
having previously made his appeal to the 5th Civil Service Region, believed 
that it held good until his removal was sustained and a hearing denied by 
the Director of Personnel for the Treasury Department, supra. 

16. By letter dated December 19, 1955, the plaintiff appealed to the 
Board of Appeals and Review of the U. S. Civil Service Commission, in | 
Washington, D.C. After some correspondence, the plaintiff by letter dated 
Feb. 19, 1956 to the Chairman of the said Board of Appeals and Review, 
outlined the entire chronological history of his case including the Treasury 
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Department's RC-ATL-Memorandum and attachment thereto and setting 
out therein the steps leading up to and the right given to him in a removal 
action, to have a hearing before a three-man board. The plaintiff further 
stated, that he was denied this right to a hearing in violation of the pro- 
visions of the said Memorandum and Attachment thereto, supra. The 
plaintiff furthermore, in said letter took exception to the fact that he had 
not made out a prima facie case. 

17. 5 C.F.R. 9.106 provides in part, that the ae will not 
investigate a case, which had not been appealed within 10 days'after re- 
moval, and that the said Commission had discretion to extend that time 
if it could be shown that circumstances beyond the plaintiff's control 
prevented him from doing so. The fact is, that plaintiff's appeal would 
have been good, had he known what a prima facie case was and thus 
implemented his said appeal. It was the duty of the Civil Service Com- 
mission to have defined the requirements of a prima facie case, and not 
having done so, the plaintiff was prevented by circumstances beyond his 
control from perfecting his appeal. 


18. After more correspondence the Board of Appeals and Review 
of the Commission by letters dated April 18, 1956 and May 11, 1956, 
denied the plaintiff's appeal, in an arbitrary and capricious abuse of its 


discretion to extend the time for perfecting an appeal. The said Board of 
Appeals and Review furthermore, made no mention in the above letters, 
nor paid any heed to the fact that the Treasury Department had violated 
its own grievance procedures as well as Executive Order 9830 and 
Chapter E2 of the Federal Personnel Manual. Executive Order 9830, 
effective May 1, 1947, provides in pertinent parts as follows: : 


"Sec. 01.2(d) The Commission shall prescribe procedures to 
be followed by agencies in connection with removals, demotions, 
and suspensions in the competitive service which will insure 
equitable and uniform treatment to employees against whom 
adverse action is proposed." 


"Sec. 01.2(f) The Commission shall maintain an étennsie system 
of inspection to determine that equitable and sound application of 
statutes, Executive orders, regulations and standards relating to 
personnel management is being carried out by the agencies. 
Whenever the inspection indicates failure on the part of an agency 
to adhere to established policies, regulations and standards, the 





6 


Commission shall take such action as may be appropriate to bring 
about adherence thereto. In this connection, the Commission may 
suspend or revoke any delegation of its authority." 


Page E2-1 of the Federal Personnel Manual, under the heading, "Stan- 
dards Applied in Commission's Review", provides in pertinent part as 
follows: 


"(6) Before the head of the agency makes a final decision the 
employee should have an opportunity to present the matter to 

either a permanent or an ad hoc committee or board, whose 
recommendations should be advisory and designed to guide the 

head of the agency in reaching a decision. Membership on the 
committee should be limited to employees of the particular agency." 


The said Board of Appeals and Review of the U. S. Civil Service Commis- 
sion by failing to take cognizance of the violation of the grievance pro- 
cedures by the Treasury Department, by standards approved by the Civil 
Service Commission; and the said Commission having taken no action to 
rectify this blatant wrong, did arbitrarily and capriciously violate the 
spirit and letter of Executive order 9830 and Chapter E2 of the Federal 
Personnel Manual. 

19. The plaintiff avers therefore, that for all of the foregoing 
reasons he is entitled to be restored to the position from which he was 
arbitrarily, capriciously and unlawfully removed, retroactive to April 29, 
1955, the date of his removal. Plaintiff further avers that he is entitled 
to recover all pay, benefits and privileges from the date of his wrongful 
removal to the date of his reinstatement. 

20. The plaintiff has no speedy, adequate remedy at law and has 
diligently and unremittingly pursued and fully exhausted all of his ad- 
ministrative remedies, and unless this Court grants the relief to which 
he is justly entitled, he will be without remedy. 

WHEREFORE, plaintiff prays as follows: 

1. That due process issue directing and commanding the said 
defendants and each of them to appear and answer this Bill of Complaint. 

2. That the defendants and each of them, produce all evidence and 
exhibits, as may be necessary for the prosecution of this cause. 

3. That the Court enter a declaratory judgment against all of the 
said defendants, fixing and determining the rights of the plaintiff as a 
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permanent, classified employee in the competitive Federal Civil Service, 
as of April 29, 1955; that the judgment decree and declare that the 
plaintiff be restored to the position for which he is qualified and from 
which he was unlawfully removed; that the plaintiff have all of the rights, 
benefits and privileges flowing from the continuity of services from 
April 29, 1955 until restoration including all retroactive pay. 

4. That the Court enter, as part of the aforesaid Declaratory Judg- 
ment, an order directed to the defendants and each of them, to forthwith 
restore the plaintiff to duty as of the date of his unlawful removal from 
the rolls of the Internal Revenue Service. : 

5. For such other and further relief, as to the Court may seem 
equitable and just. | 


/s/ Samuel I. Sherwood 
6.2 Columbian Building 
Washington 1, D.C. 
Attorney for Plaintiff 


[ Filed September 21, 1956] 
ANSWER 
First Defense ! 
The complaint fails to allege a claim upon which relief | may be 





granted. | 


Second Defense 


Answering specifically the numbered paragraphs of the complaint, 


defendant avers: | 

1. Admitted. : 

2. Defendant is not required to answer the allegations contained in 
paragraph 2 of the complaint. : 

3. Defendant is not required to answer the allegations contained in 
paragraph 3 of the complaint. | 

4, 5, 6, 7, 8,9 and 10. Admitted. 

11. Admitted, except defendant denies that the complainant's affi- 
davits dated on or about March 31, 1955, were in complete refutation of 
the charges. i 

12. Admitted. 
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13. Defendants admit paragraph 13, except they deny that the 
letter sent to the 5th Civil Service Region constituted an appeal. 

14. Defendants admit paragraph 14, except they deny that the denial 
of the hearing requested by the defendants was arbitrary and capricious or 
was in violation of the Treasury Department grievance procedures or Ex- 
ecutive Order 9830 or Chapter E-2 of the Federal Personnel Manual. 

15. Defendant is without knowledge or information sufficient to 
form a belief as to the truth of the matters alleged in this paragraph of 
the complaint. 

16. Admitted. 

17, 18, 19 and 20. Denied. 

WHEREFORE, Defendants having fully answered the allegations 
contained in the complaint, demand judgment together with the costs of 
this suit. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal Asst. United States Attorney 


/s/ E. Riley Casey 
Assistant United States Attorney 


[ Certificate of Service] 


[ Filed Nov. 20, 1957] 
MOTION FOR SUMMARY JUDGMENT 

Come now the defendants by their attorney, the United States 
Attorney, and moves the Court for summary judgment herein for the 
reason that there is no material issue of fact and defendants are entitled 
to judgment as a matter of law. Attached hereto and made a part of this 
motion are certified copies of records of the Treasury Department, 
identified as Exhibits A through J, inclusive, and records of the Civil 
Service Commission, identified as Exhibit K. 


/s/ Oliver Gasch 

United States Attorney 

/s/ Edward P. Troxell 

Frincipal Assistant United States Attorney 
/s/ E. Riley Casey 

Assistant United States Attorney 


/s/ Harold D. Rhynedance, Jr. 


[ Certificate of Service] Assistant United States Attorney 


[ Filed Feb. 20, 1958] 
MOTION FOR SUMMARY JUDGMENT 

Comes now the plaintiff by his attorney Samuel I. oe] and 
moves this Honorable Court for summary judgment herein for the reason 
that there is no material issue of fact and plaintiff is entitled to judgment 
as a matter of law. Attached hereto and made a part of this motion are 
certified copies of records of the plaintiff identified as Exhibits 1 through 
12, including an affidavit of the plaintiff. There is also attached hereto a 
Memorandum of Points and Authorities In Opposition to Defendants’ 
Motion for Summary Judgment and in Support of Plaintiff's Motion for 
Summary Judgment. | 





/s/ Samuel I.Sherwood 
* * * 


Attorney for Plaintiff 
[ Certificate of Service] 


[ Filed Feb. 20, 1958] | 


AFFIDAVIT OF JOHN A. HAYS IN SUPPORT OF OPPOSITION 
TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT AND 
IN SUPPORT OF THE PLAINTIFF'S MOTION FOR SUMMARY 
JUDGMENT 


COUNTY OF DADE 
CITY OF HIALEAH, FLORIDA ; wi 


John A. Hays, having been duly sworn, on oath deposes and says: 

That he is the plaintiff in the above-entitled cause and that he 
hereby informs this Honorable Court, that he did not know the meaning 
of a "prima facie" case, as it pertained to his appeal to the Civil Service 


Commission; that when he was informed by the 5th Civil Service Region 
by letter of April 27, 1955, that he must first establish a prima facie case, 
that he believed that this pertained to his doing so within the grievance 
procedures of his agency, the Treasury Department. : 

/s/ John A. Hays | 
Sworn and subscribed to before me this 17th day of February, 1958. 

/s/ Geraldine Adam : 


Notary Public, State of Florida at large Notary Public 
My commission expires Nov. 26, 1958 
Bonded by Mass. Bonding & Insurance Co. 
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[ Filed Mar. 20, 1958] 
ORDER 

This cause having come on for hearing on defendants’ Motion for 
Summary Judgment and on plaintiff's Motion for Summary Judgment, and 
the Court having considered the pleadings and exhibits filed herein, and a 
full and complete hearing having been accorded the parties thereto, and 
the Court having found that there is no genuine issue of material fact and 
the defendants as a matter of law are entitled to judgment herein, it is 
this 20th day of March, 1958, 

ORDERED, that the defendants’ Motion for Summary Judgment be 
and the same hereby is granted and the complaint herein is dismissed, 
and it is 

FURTHER ORDERED that plaintiff's Motion for Summary Judgment 
be and the same hereby is denied. 


/s/ R. B. Keech 
JUDGE 
Submitted by: 


/s/ Harold D. Rhynedance, Jr. 
Assistant United States Attorney 


[ Certificate of Service] 


{ Filed May 15, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 15th day of May, 1958, that John A. 
Hays, plaintiff in the above-entitled cause hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 20th day of March, 1958 in favor of Defend- 
ants against said plaintiff. 


/s/ Samuel I.Sherwood 
Attorney for Plaintiff 
412 5th St., N. W. 
Washington 25, D. C. 


az 


Defendants' Exhibit A. 


U. S. TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
District Director 
Jacksonville 1, Florida 


March 23, 1955 
PERSONAL AND CONFIDENTIAL 


Mr. John A. Hays 
Internal Revenue Agent 
301 Plaza Building 

245 S. E. 1st Street 
Miami, Florida 


Dear Mr. Hays: ! 

This is to notify you that it is proposed to remove you from your position of 
Internal Revenue Agent, GS-512-11, effective April 29, 1955. 

This notice of your proposed removal is a notice of proposed pan action in 
accordance with the provisions of Section 9. 102(a)(1) of the Civil Service Commission's 
Regulations, which authorize and prescribe procedures for the discharge of a perma- 
nent employee when such adverse action will promote the efficiency of the Service and 
require that such employee be furnished with a written notice stating the reasons for 
the proposed action. You are advised, therefore, that the proposed action, which will 
promote the efficiency of the Internal Revenue Service is based upon the pilonding 
specific charges: 


Charge 1. 


| 
That you, while serving in the former office of the Internal Revenue Agent 
in Charge, Jacksonville, Florida, as an Internal Revenue Agent with post of 
duty in Miami, Florida, prepared and filed false income tax returns with the 
former office of the Collector of Internal Revenue, Jacksonville, Florida, for 
the years 1948, 1949 and 1950, by falsely claiming your father, John M. Hays, 
as a dependent whereas in fact your father was not your dependent as he earned 
$2,471. 78 in 1948, $2, 460.94 in 1949, and $2, 454.51 in 1950, from Royal Bed- 
ding Company, Pittsburgh, Pennsylvania. 


This is in violation of Section 145(b) of the Internal Revenue Code. 


Charge 2. 


That you, while serving as an Internal Revenue Agent, falsified the : Daily Sign 
Out Sheets and submitted false Daily Reports of Official Duties Performed on 
Form 764. Specifically, you falsified the Daily Sign Out Sheets and submitted 
false reports on Form 764 as follows: 


Specification 1. | 


On the afternoon of August 9, 1954, you reported out on the Daily Sign 

Out Sheet to the office of Mr. tobert Parker, Certified Public Accountant, 
for the hours 1:30 p.m. to 5:00 p.m. This entry was false, as Mr. Parker 
stated that he did not have a record of your being in his office | on the after- 
noon of August 9, 1954. 


i 
' 
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Specification 2. 


On August 31, 1954, you reported out on the Daily Sign Out Sheet to the 
office of Mr. Murray Cohen, Certified Public Accountant, for the hours 
11:00 a.m. to 2:30 p.m. This entry was false, as Mr. Cohen advised 
that he had no record of your being in his office on August 31, 1954. 


Specification 3. 


On September 7, 1954, you reported out on the Daily Sign Out Sheet to 
the office of Mr. Murray Cohen, Certified Public Accountant, for the 
hours 10:30 a.m. to 2:00 p.m. This entry was false, as Mr. Cohen 
advised that you called him over the telephone at 9:25 a.m. on that date 
and that you were in his office at 1:35 p.m. 


Specification 4. 


On August 2, 1954, you reported out on the Daily Sign Out Sheet to "Mary 
B. Blair" for the hours 10:15 a.m. to 5:00 p.m. and on your Daily Report 
of Official Duties Performed, Form 764, signed by you under date of 
August 2, 1954, you reported for the hours 8:30 a.m. to 5:00 p.m. on 
August 2, 1954, 'Mary B. Blair - Miami, Florida - 1952 return". These 
entries on the Sign Out Sheet and your Daily Report were false, as an 
investigation has revealed that the law firm of Evans, Mershon, Sawyer, 
Johnston and Simmons, Miami, Florida, requested all records on this 
case from Mr. Edmund Ross, Chicago, Illinois, and that said records 
were not received from Mr. Ross until August 27, 1954; that from 

August 27, 1954 to September 20, 1954, the law firm was assembling and 
examining the cancelled checks, receipts, etc., in connection with the 
return and that you were in the law firm's office only on one occasion, 
September 20, 1954, when you conferred with Mr. Harold Davidson, a 


member of the firm, for 45 minutes and with Mr. Atwood Dunwoody, also 
a member of the firm, for 30 minutes. The records were not available 
for examination on August 2, 1954. 


Specification 5. 


On your Daily Report of Official Duties Performed, Form 764, signed by 
you under date of August 13, 1954, you reported for the hours 8:30 a.m. 

to 5:00 p.m. on August 13, 1954, "Mary B. Blair - Miami, Fla. - 1952 
return". This report was false, as it has been shown in "Specification 4" 
that the records on the Mary B. Blair case were not available for examina- 
tion in Miami, Florida, until August 27, 1954. 


The submission of false reports of work done constitutes a violation of Rule 19 
of the handbook "Rules of Conduct and Other Instructions for Employees of the 
Internal Revenue Service", dated March, 1952, with which you are required to 
be familiar, and of Section 1001, Title 18, United States Code. 


Charge 3. 


That you, while serving as an Internal Revenue Agent, insulted a taxpayer, one 
Salvatore Caravolia, on July 14, 1954, in the Internal Revenue Office in Miami, 
Florida, by angrily ordering him from the office. 


This is in violation of Paragraphs 1 and 2 of the handbook "Rules of Conduct and 
Other Instructions for Employees of the Internal Revenue Service", dated 
March, 1952, for which you acknowledged receipt in June, 1952 and with which 
you are required to be familiar. 


You are advised that you have a right to answer these charges personally and in writing, 
within seven (7) days from receipt of this letter, giving reasons why the proposed action 
should not be taken, and to furnish affidavits or other evidence in support of your answer. 
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‘< Any answer you submit will be given due consideration before a final decision is made 
‘ae regarding the proposed action. Regardless of whether or not you reply to these charges, 
n° you will be given written notice of the final decision before any action is taken. 
Except for authorized leave, you will remain in an active duty status during the 
. period of this notice. | 
Yours very truly, | 
ay /s/ Laurie W. Tomlinson ; 


District Director 
| 
Defendants' Exhibit B 
AFFIDAVIT OF JOHN A. HAYS 
STATE OF FLORIDA _) 





; countyorpapzE } * 
Before the undersigned, an officer duly commissioned by the laws of Florida, 
*. on this 30th day of March, 1955, personally appeared John A. Hays, 540%. E. 7th 
an Street, Hialeah, Florida, who having been first duly sworn deposes and says: 
- I am taking advantage of my right to answer the so-called specific charges upon 


which it is proposed to remove me from my position of Internal Revenue Agent, 
GS-512-11, effective April 29, 1955, and stand ready and willing to answér these 
charges personally at any time before the proposed dismissal becomes officially 
effective. Am submitting evidence together with affidavits and can produce witnesses 


*: and evidence at hand in furtherance of my contention that the charges consist of errors 
of omission, commission and complete misrepresentation of the facts. ! 
, Charge 1. : 
. My 1948, 1949 and 1950 income tax returns were examined by Revenue Agent 


> S. B. Trumbo, and a copy of his report dated June 10, 1952 reveals that no penalties 

| were recommended or assessed in connection with denial of my father, J ohn M. Hays, 
as a dependent in said years. He was furnished with a written explanation dated 

May 24, 1952, in reply to his written request dated May 21, 1952, as to reasons for 

« claiming this exemption and my copy thereof reveals the following: 


"Upon death of my mother, Mary Hays, she bequeathed everything | to me 
except dad's dower interest in their home. I had the bank accounts made 
out in name of John A. Hays or John M. Hays so that moneys would be 
available for dad's support whenever he needed same. My dad was 67 

z years of age in 1948, and I thought he had retired. "' 


My mother died in 1947, and photostat copy of her will is being submitted. My 
father is dead which precludes my securing his affidavit in substantiation of the fore- 
going. The examiner was aware of his death upon my testifying under oath thereto at 

‘ a hearing conducted by the Inspection Service. The charge that I prepared and filed 
false income tax returns for the years 1948, 1949 and 1950 by falsely claiming my 
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father as a dependent is without foundation and provides a preface to the lack of care, 


thought or consideration exercised throughout the entire investigation and recommen- 
dations made in connection therewith. 


Charge 2. 

Specification 1 is a fabrication and completely at variance with the facts. In 
regard to my being in the office of Mr. Robert Parker on August 9, 1954 from 1:30 
P.M. to 5:00 P.M., I contacted Mr. Parker and he informed me that he did not keep 
a record of all appointments. He showed me his appointment book which has a number 
of days, including the 9th of August 1954, when no appointments were recorded. How- 
ever, he did remind me of the nanie of his client whose return I reviewed and a number 
of steps which I took in making my examination of the books, and same may be verified 
through my report which was submitted for review by the Jacksonville, Fla. office in 
August, 1954. Mr. Parker has stated he advised the examiner previously, and he re- 
iterates upon submitting his sworn affidavit, dated March 29, 1955, that he does not 
keep a record of all appointment and calls to his office, and therefore can not from his 
records state for certain that I was or was not in his office on the afternoon of August 9, 
1954. He definitely does state that I did work on the examination of one of his client's 
tax returns in the month of August, 1954, spending between three and four hours on the 
day I was there. My appointment book reveals this day to be August 9, 1954, and only 
one appointment with Mr. Parker in the month of August, 1954. 

Specification 2. 

A case was returned to me from the Jacksonville, Fla. office for correction and , 
to obtain a new agreement form 870. There was no need for me to make an appointment 
with Mr. Cohen for August 31, 1954 since a visit to his office would not involve reexam- 
ination of the books or records of his client. It was my intention to reveal to Mr. Cohen 
the Jacksonville, Fla. office correction memo, and to personally deliver the new agree- 
ment form 870 and thereby expedite submission to his client and the return of the case 
and new agreement form 870 to the Jacksonville, Fla. office. Mr. Cohen was absent 
from his office upon my arrival there. I thereupon went to lunch, and after eating 
returned to my office. The question never arose in my mind that a dismissal action 
would subsequently be proposed on the basis of attempting to see an accountant without 
an appointment and under the circumstances as herewith outlined. 


- 
Specification 3. = 

The visit to Mr. Cohen's office on September 7, 1954 was a follow-up in connec- 
tion with the disappointing visit of Aug. 31, 1954 explained upon reference to Specifica- : 
tion 2. On Sept. 7, 1954 I reported out on the Daily Sign Out Sheet to the office of “ey 
4 


Murray Cohen, Certified Public Accountant, for the hours 10:30 A.M. to 2:00 P.M. 
The Daily Sign Out Sheet is correct in that I kept the appointment on time, and recall 
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that upon my arrival at Mr. Cohen's office the secretary was absent. My recollections 
as to all of the circumstances relative to this case is vivid due to the unusual circum- 
stances in connection with a gross profit margin adjustment as revealed by my report. 
The notations made by the secretary that at 11:35 'Mr. Hayes came in" not that "Mr. 
Hayes arrived", and at 11:41 A.M. that '"Mr. Hayes left'' apparently accounts for the 
six minutes that elapsed between her return to the office and my leaving. It is reason- 
able to presume that I could not have completed my business in that short period of 
time and the time report bears out my explanation in that no calls or other notations 
were made by the secretary between 10:15 A.M. and 11:35 A.M. Upon finishing my 
official business I went to lunch, and after eating returned to my office. I did not 
change the Daily Sign Out Sheet in connection with my original estimated 2: add P.M. 
return. ; 

I could not have arrived at Mr. Cohen's office at 1:35 P.M., and . time report 
bears out this contention. A photostat copy of the time report is being submitted in 
substantiation of my argument. 7 

It is a serious matter that a proposed dismissal recommendation md and can be 
made upon the basis of such careless investigation methods, and the resulting charge 
jeopardize the character, good name and future welfare of a career employee with 
more than 21 years in the service of the U. S. Government. ; : 

Specification 4. 

The entries on August 2, 1954 on the Daily Sign Out Sheet to "Mary B. Blair" 
for the hours 10:15 A.M. to 5:00 P.M., and on my Daily Report of Official Duties 
Performed, Form 764 signed by me under date of August 2, 1954, and reporting for 
the hours 8:30 A.M. to 5:00 P.M. on August 2, 1954, "Mary B. Blair - Miami, 
Florida - 1952 return" are vague in my mind due to elapsed period of time since same 

“were made. It has always been a policy of mine, before leaving the office, t to note and 
check what particular items on the return warrant a basis for questioning and substan- 
tiation. I was to the best of my recollection perusing the 1952 income tax return of 
Mary B. Blair and completing other accumulated and assorted office matters from 
8:30 to 10:15 A.M. on August 2, 1954. 

I know that it would be impossible for me to definitely determine instivee there 
are any books or records available for examination unless I visit a taxpayer or their 
representative and find out if there is or not. My appointment book contains a notation 
to visit Mr. Atwood on August 2, 1954. I am certain that I twice visited the office of 
Evans, Mershon, Sawyer, Johnston and Simmons, Miami, Fla., and that I seen Mr. 
Dunwoody alone on one particular visit. Statement from Evans, Mershon, Sawyer, 
Johnston and Simmons, Miami, Fla. signed by Mr. Atwood Dunwoody as of 3/31/55 is 
being submitted relative thereto. : 
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Mary B. Blair had died after filing her 1952 income tax return and it was inten- 
tion to visit the Court House or follow any lead given by Mr. Dunwoody since Mary B. 
Blair kept no records and the delay and difficulty in this case was associated with the 
search for cancelled checks or other data to substantiate items as revealed by the 1952 
return. Is it reasonable to presume that an agreement form 870 for a deficiency in the 
amount of $8608.44, together with a penalty of $1917.36 could be secured and a compli- 
ment expressed in letter to the Inspection Service from Evans, Mershon, Sawyer, 
Johnston and Simmons, Miami, Fla. as to my conduct of the examination would be justi- 
fied by said widely-know attorneys on the basis of an examination conducted through 
phone calis. The adjustments were determined strictly on the basis of items substan- 
tiated through cancelled checks. 

I may have returned to the office on August 2, 1954 sometime after 10:15 A.M., 
but cannot be certain since I estimate the time of return and do not change the entry on 
the Daily Sign Out Sheet if I return earlier or later. The scope of the investigation was 
indefinite together with the destination and is my reason for reporting on the Daily Sign 
Out Sheet to "Mary B. Blair" for the hours 10:15 A.M. to 5:00 P.M. on August 2, 1954. 


Specification 5. 
It is contended in Specification 5 as a part of Charge No. 2 that I submitted a — 


false Daily Report of Official Duties Performed, Form 764, upon reporting for the 


hours 8:30 A.M. to 5:00 P.M. on August 13, 1954, "Mary B. Blair - Miami, Fla. - 
1952 return" upon the basis the records on the Mary B. Blair case were not available 
for examination in Miami, Florida, until August 27, 1954. 

I have no idea what I did in the office on August 13, 1954 and doubt if any of the 
personnel could answer the same question. Probably research work, examining cases 
on hand, correspondence, making appointments and phone calls, making out the Daily 
Report of Official Duties Performed, and perhaps working on a dozen other miscellaneous _. 
office matters. 

Reference should be made to Office Memorandum - U. S. Government, from 
AUD:FA:WEH:1ibh, dated March 21, 1955, subject - Technical Personnel Time Report, 
and advise as to where I should have charged said time and whether the instructions 
relative thereto were any different on August 13, 1954. In the event that you justify 
proposed dismissal notice on the basis of charge 2 - Specification 5 - I intend to protest 
same as a discriminatory action. 

Charge 3. 

The entire investigation was begun upon my being shown a copy of an anonymous 
letter which contained certain allegations in connection with my conduct. I don't know 
of a Salvatore Caravolla as being the writer of the letter. Stress and trickery were 
resorted to by the examiner in the progress of an Inspection Service hearing under oath 
towards having me admit that the complaint was signed when shown to me originally. 





iy ! 
This is untrue and can be verified upon questioning everyone who has seen or handled 


same. The examiner admitted to me and in the presence of my attorney that he had 
someone sign the letter and a portion thereof was also deleted. ! 

I had occasion to request a taxpayer to leave the Internal Revenue Otfice in 
Miami, Fla. I have previously asserted under oath and again in this sworn affidavit 
that the taxpayer was argumentative, obstreperous and vociferous. Upon his interfer- 
ing with the work of other agents in loudly protesting his dissatisfaction, upon leaving 
the conference room, I asked him to leave the premises, and upon his refusal to do so 
sought aid, instructions or advice from Supervisors Weathers, Baker and Vaughn. I 
learned later Mr. Weathers was on annual leave. Both Mr. Baker and Mr. Vaughn 
were not at their desks or anywhere in the immediate vicinity. 3 

This particular situation occurred upon my advising the taxpayer of the necessity 
for me to disallow an alimony deduction upon his lack of substantiation. He was in- 
formed as to his privilege and right to an informal conference upon his non-acquiescence 
to the disallowance. Despite this he upon leaving the conference room insisted that I was 
mean, overbearing, unreasonable and discriminatory inasmuch as the New York Division 
had always accepted the alimony deduction upon his filing prior year returns in said 
Division. He admitted that his returns prior to 1952 had never been examined, but still 
insisted that the deduction allowance be continued. The outlined experience can be sub- 
stantiated upon your referring to T-2 of the report I submitted in connection with exam- 
ination of the taxpayer's 1952 income tax return. The taxpayer was subsequently 
allowed the alimony deduction upon his appearing at an informal conference held by John 
M. Keyser, Group Chief. Though present in the office, I was not present nor invited to 
be present at said conference. | 

I deny a violation of Paragraphs 1 and 2 of the handbook "Rules of Conduct and 
Other Instructions for Employees of the Internal Revenue Service", dated March, 
1952 since same is based upon a letter of complaint by an anonymous writer, and it 
being contended that I insulted one Salvatore Caravolla, who I don't even know. 

A request is herewith made as a matter of record that I be informed as to all 
my rights and privileges in the event you propose further action in this ‘matter. 
Enclosures: | 


Photostat copy of will of Mary J. Hays 

Affidavit dated March 29, 1954 of Robert Parker 

Affidavit dated March 29, 1954 of Murray G. Cohen 

Photostat copy of Time Record of Murray G. Cohen 

Statement dated March 31, 1954 of Mr. Dunwoody (Evans, Mershon, Sawyer, etc. ) 


Jom As Haye 
Sworn to and subscribed before me this day of .A. D.1955 


[SEAL] 








18 
Defendants' Exhibit C 


U. S. TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
District Director 
Jacksonville 1, Florida 


April 13, 1955 


PERSONAL AND CONFIDENTIAL 


Mr. John A. Hays 
Internal Revenue Agent 
301 Plaza Building 

245 S. E. ist Street 
Miami, Florida 


Dear Mr. Hays: 

Reference is made to my letter of March 23, 1955, advising you that it was 
proposed to remove you from the service on the basis of specific charges which 
were stated therein. 

Full consideration has been given to the charges made in the notice of pro- 
posed adverse action dated March 23, 1955, and to your written answer submitted 
in affidavit form with supporting attachments. This letter is your notice of an 
adverse decision in reference to the notice of proposed adverse action. After full 
consideration, it has been decided to effect your removal from the service April 29, 
1955. This decision has been made on the basis of Charge 1, Charge 2 as supported 
by specification 4, and Charge 3, of our letter of March 23, 1955, which are quoted 
below: 

"Charge 1. 

That you, while serving in the former office of the Internal Revenue 

Agent in Charge, Jacksonville, Florida, as an Internal Revenue Agent 

with post of duty in Miami, Florida, prepared and filed false income 

tax returns with the former office of the Collector of Internal Revenue, 

Jacksonville, Florida, for the years 1948, 1949, and 1950, by falsely 

claiming your father, John M. Hays, as a dependent whereas in fact 

your father was not your dependent as he earned $2,471. 78 in 1948, 

$2,460. 94 in 1949, and $2,454.51 in 1950, from Royal Bedding Com- 

pany, Pittsburgh, Pennsylvania. 


This is in violation of Section 145(b) of the Internal Revenue Code. 
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"Charge 2. 7 
That you, while serving as an Internal Revenue Agent, falsified the: 


Daily Sign Out Sheets and submitted false Daily Reports of Official | 
Duties Performed on Form 764. Specifically, you falsified the | 
Daily Sign Out Sheets and submitted false reports on Form 764 as | 
follows: 


"Specification 4. 
On August 2, 1954, you reported out on the Daily Sign Out 
Sheet to 'Mary B. Blair" for the hours 10:15 a.m. to 
5:00 p.m., and on your Daily Report of Official Duties 
Performed, Form 764, signed by you under date of August 2, 
1954, you reported for the hours 8:30 a.m. to5:00 p.m. on | 
August 2, 1954, "Mary B. Blair - Miami, Florida - 1952 
return". These entries on the Sign Out Sheet and your Daily | 
Report were false, as an investigation has revealed that the: 
law firm of Evans, Mershon, Sawyer, Johnston and Simmons, | 
Miami, Florida, requested all records on this case from Mr. | 
Edmund Ross, Chicago, Ilinois, and that said records were 
not received from Mr. Ross until August 27, 1954; that 

from August 27, 1954 to September 20, 1954, the law firm 
was assembling and examining the cancelled checks, receipts, | 
etc., in connection with the return and that you were in the 
law firm's office only on one occasion, September 20, 1954, 
when you conferred with Mr. Harold Davidson, a member of 
the firm, for 45 minutes, and with Mr. Atwood Dunwoody, 
also a member of the firm, for 30 minutes. The records 
were not available for examination on August 2, 1954. 


The submission of false reports of work done constitutes a violation of 
Rule 19 of the handbook "Rules of Conduct and Other Instructions for 
Employees of the Internal Revenue Service", dated March 1952, with 
which you are required to be familiar, and of Section 1001, Title 18, 
United States Code. 


"Charge 3. 
That you, while serving as an Internal Revenue Agent, insulted a ! 


taxpayer, one Salvatore Caravolla, on July 14, 1954, in the Internal 
Revenue Office in Miami, Florida, by angrily ordering him from 
the office. 


This is in violation of Paragraphs 1 and 2 of the handbook "Rules of 
Conduct and Other Instructions for Employees of the Internal Revenue 
Service", dated March 1952, for which you acknowledged receipt in 
June 1952, and with which you are required to be familiar. " | 
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On the basis of your reply, the first, second, third and fifth specifications of 
Charge 2 in my letter of March 23, 1955, which are quoted below, were not sus- 
tained and therefore, have not been considered in arriving at this decision to effect 


your removal. 


"Charge 2. 
That you, while serving as an Internal Revenue Agent, falsified the 


Daily Sign Out Sheets and submitted false Daily Reports of Official 
Duties Performed on Form 764. Specifically, you falsified the 
Daily Sign Out Sheets and submitted false reports on Form 764 as 
follows: 


"Specification 1. 


On the afternoon of August 9, 1954, you reported out on 

the Daily Sign Out Sheet to the office of Mr. Robert Parker, 
Certified Public Accountant, for the hours 1:30 p.m. to 
5:00 p.m. This entry was false, as Mr. Parker stated 
that he did not have a record of your being in his office on 
the afternoon of August 9, 1954. 


"Specification 2. 


On August 31, 1954, you reported out on the Daily Sign Out 
Sheet to the office of Mr. Murray Cohen, Certified Public 
Accountant, for the hours 11:00 a.m. to 2:30 p.m. This 
entry was false, as Mr. Cohen advised that he had no 
record of your being in his office on August 31, 1954. 


"Specification 3. 


On September 7, 1954, you reported out on the Daily Sign 
Out Sheet to the office of Mr. Murray Cohen, Certified 
Public Accountant, for the hours 10:30 a.m. to 2:00 p.m. 
This entry was false as Mr. Cohen testified that you 
called him over the telephone at 9:25 a.m. on that date 
and that you were in his office at 1:35 p.m. 


"Specification 5. 


On your Daily Report of Official Duties Performed, 
Form 764, signed by you under date of August 13, 1954, 
you reported for the hours 8:30 a.m. to 5:00 p.m. on 
August 13, 1954, "Mary B. Blair - Miami, Fla. - 1952 
return". This report was false, as it has been shown in 
"Specification 4" that the records on the Mary B. Blair 
case were not available for examination in Miami, 
Florida, until August 27, 1954." 
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You may request the Civil Service Commission to investigate this adverse 
action if you believe that (1) the procedure under Section 9. 102(a)(1) pres¢ribed by 
the Civil Service Commission for such actions has not been followed, or (2) that 
the action was made for political reasons or resulted from discrimination because 
of marital status. Any such requests for investigation should be submitted to the 
Fifth U. S. Civil Service Region, 5 Forsyth Street, N.W., Atlanta 3, Georgia, and must 
be received by the Commission not later than 10 days after the effective date of 
your removal. ! 

You have a right to appeal this decision under the grievance procedure of the 
Treasury Department. Any such appeal should be addressed in writing to the 
Regional Commissioner, who will forward it to the Commissioner, Attention: 
Director, Personnel and Training Division. | 

You will remain in an active duty status until the effective date of your 
separation. 

Please let us know if you have any inquiries regarding this matter. i 


Yours very truly, 


/s/ Laurie W. Tomlinson. 
District Director 


Plaintiff's Exhibit 1 


540 S. E. 7th Street 2 
Hialeah, Florida : 


April 22, 1955 


U. S. Civil Service Commission 
Fifth U. S. Civil Service Region 
5 Forsyth Street, N. W. 
Atlanta 3, Georgia 


Dear Sir: 

Request is herewith made that the Civil Service Commission investigate the 
decision by Laurie W. Tomlinson, District Director, U. S. Treasury Department, 
Internal Revenue Service, Jacksonville 1, Florida to effect my removal from the 
position of Internal Revenue Agent, GS-512-11, effective April 29, 1955. 
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Said investigation is being requested in connection with my belief that (1) the 
procedure under Section 9. 102(a)(1) prescribed by the Civil Service Commission 
for such actions has not been followed, and (2) that the action resulted from 
discrimination. 

Piease mail me a copy of the procedure under Section 9. 102(a)(1) prescribed 
by the Civil Service Commission for a dismissal action; and notify me as toa 
hearing date and any further procedure. 

Very truly yours, 


/s/ John A. Hays 


Plaintiff's Exhibit 2 


540 S. E. 7th Street 
Hialeah, Florida 


April 22, 1955 


U. S. Treasury Department 
Internal Revenue Service 
Jacksonville 1, Florida 


Attention: Laurie W. Tomlinson, District Director 
Dear Mr. Tomlinson: 

Reference is made to your letter of April 18, 1955, Ad:P:MBB. 

I wish to advise that I checked with the Civil Service Commission Office in 
Miami, Florida in connection with the procedure under Section 9. 102(a)(1) 
prescribed by the Civil Service Commission for a dismissal action, and was in- 
formed that they have no record of said Section, since same was being revised. 
I, therefore, reserve the right to question the procedure under the aforementioned 
Section when revised and I have an opportunity of examining same. For this 
reason it is impossible, at this time, to definitely determine a basis upon which 
to request an investigation by the Civil Service Commission as to the procedure 
under Section 9. 102(a)(1) prescribed by the Civil Service Commission for a dis- 
missal action. 
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Just how it is possible for anyone to be fully aware of their rights upon try- 
ing to fathom (2) that the dismissal action was made or resulted from "discrimina- 
tion because of marital status". Definitely explain what this statement is intended 
to convey, and I may then have a better or clearer understanding of whom or what 
I should request the Civil Service Commission to investigate. I also question as 
to why the investigation by the Civil Service Commission should be limited to the 
three (3) factors as outlined in your letter. The information is as vague as every- 
thing else concerned with my dismissal, but I have requested an investigation by 
the Civil Service. Commission and intend to vigorously protest all the charges 
involved in your decision. Have also requested the right to appeal your decision 
under the grievance procedure of the Treasury Department. Wish also that you 
would advise me as to the name and address of the Regional Commissioner. It 
appears to me that everything pertinent to my defense against your action you 
inadvertently or conveniently omit. 

John M. Keyser, a Group Chief in the Miami, Fla. office, has called me by 
phone and also at my home, accompanied by an Internal Revenue Agent, ‘on two 
separate occasions. On one of his visits he questioned my wife, who is in a highly 
nervous state as am I. Just what purpose does it serve, when considered strictly 
upon a basis of just plain decency, courtesy and ordinary consideration to wreck 
her health as you have mine. Keyser threatened in stating as the order of Mr. 
Barnes, Chief of Audit, that unless I secure and immediately present a written 
statement from my physician that it was your intention to deprive me of accumu- 
lated sick leave by charging the time to annual leave. It has been my experience 
and understanding that in cases which involve more than 3-days sick leave the 
name or names of the attending physician or physicians are provided upon termi- 
nation of the illness or sick leave. I am still under the care of a physician, and 
the threat should provide an instance to justify the investigation by the Civil 
Service Commission of actions in connection with my dismissal from the service 
on April 29, 1955. 

Ihave requested but have never been extended an opportunity to discuss this 
action with you personally, which to me is an indication that your approval of the 
proposed adverse action was a foregone conclusion. 
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I have also asked you by letter dated April 13, 1955 to forward me an appli- 
cation in connection with my claim for disability retirement. I have not received 
the application as of April 22, 1955, and the request is being repeated and made a 
matter of record as a second notice. 

After 21 years in the service of the U. S. Government I believe that I am en- 
titled to some rights and consideration, and therefore request that you cooperate: 
by advising me as to what my rights are in this matter since I intend to determine 
who or what is behind the action to get rid of me one way or another, without any 
cause or reason. 


Yours very truly, 


/s/ John A. Hays 


Plaintiff's Exhibit 3 


U. S. TREASURY DEPARTMENT 
OFFICE OF THE DIRECTOR OF INTERNAL REVENUE 
Jacksonville 1, Florida 
April 25, 1955 


AIR MAIL 
SPECIAL DELIVERY 


Mr. John A. Hays 
540 SE Seventh Street 
Hialeah, Florida 


Dear Mr. Hays: 

This is in reply to your letter of April 22, 1955. 

Although we do not understand your inability to secure information from the 
Civil Service office at Miami in regard to Section 9. 102(a)(1) of the Civil Service 


Regulations we are enclosing for your information a photostatic copy of this section 
which we trust will be helpful to you. 





4 
a 


4. 
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It is noted that you have already filed an appeal with the Civil Service Com- 
mission and that you are also desirous of following through on your right of appeal 
under the Treasury Department's grievance procedure. For your information, 

Mr. Ellison C. Palmer is the Regional Commissioner and his address is Peachtree- 
Seventh Building, 50 Seventh Street, Atlanta, Ga. 
With reference to Mr. John M. Keyser's contact with you concerning a 


’ gtatement from your physician in support of your sick leave, you are advised that 


the regulations provide that the administrative officials may require a statement 
from a physician in support of sick leave where the application for sick leave is 
for as much as one hour if it is determined by the officials to he in the ‘ana 
ment's interest to require such statement. 

In the first paragraph of the second page of your _— of April twenty- 
second you state that you have requested but have never been extended an oppor- 
tunity to discuss this action with the undersigned personally. I have examined 
our file very carefully and find no record of such request having been made by 
you. In this connection, however, if you still desire a personal discussion with 
me, you may come to Jacksonville on Wednesday, April twenty-seventh, and I 
will be glad to see you in my office at 2:30 p.m. If you do not have Government 
transportation requests you may secure same from your Group Supervisor. 

Your letter of April thirteenth requesting an application in connection with 
your claim for disability retirement was forwarded to our Regional Office with 
a request for advice and in accordance with instructions we have received 
therefrom we are inclosing SF No. 2801 and Civil Service Form No. 5 AD-146 
which may be properly executed and submitted for consideration. : 

Please advise by teletype whether or not I may expect you on Wednesday at 
2:30 p.m. 

Very truly yours, 


/s/ Laurie W. Tomlinson 
District Director 
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Defendants' Exhibit D 


U. S. TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
REGIONAL COMMISSIONER 
Atlanta 23, Ga. 


August 3, 1955 ATL:Ad:P 
WRC/emc 
Mr. John A. Hays 
540 S. E. Seventh Street 
Hialeah, Florida 


Dear Mr. Hays: 


This is to advise you that after having considered your appeal from the decision 
of the District Director of Internal Revenue, Jacksonville, Florida, to remove you 
from your position of Internal Revenue Agent, GS-11, I find no basis on which to re- 
verse the decision of the District Director in this matter. In the interest of and in 
order to promote the efficiency of the Internal Revenue Service, I consider the deci- 
sion fair and equitable. 

In arriving at this conclusion I have given very careful consideration to the 
entire record as well as the presentation made by you and your attorney during the 
hearing conducted in this office on July 27, 1955. 

You have the right to further appeal this removal action in writing to the Com- 
missioner of Internal Revenue Service, Washington 25, D. C., Attention - Director, 
Personnel and Training Division. Such appeal should be forwarded through this office. 

Sincerely yours, 


/s/ E. C. Palmer 
Regional Commissioner 


540 S. E. 7th Street 
Hialeah, Florida 
August 8, 1955 

Mr. E. C. Palmer 

Regional Commissioner 


U. S. Treasury Department 
Internal Revenue Service 


Atlanta 23, Georgia Re: ATL:Ad:P - WRC/emc 
Dear Mr. Palmer: 


Notice is herewith given of my intention to further appeal my removal from the 
position of Internal Revenue Agent, GS-11. 


Please forward the necessary papers for an appeal in writing to the Commis- 
sioner of Internal Revenue Service, Washington 25, D. C., Attention - Director, 
Personnel and Training Division; and advise in detail as to the procedure in preparing, 








a 
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filing and forwarding said appeal through the Office of the Regional Commissioner, 
U. S. Treasury Department, Internal Revenue Service, Atlanta 23, nee. 
Sincerely yours, 
/s/ John A. Hays 


Defendants' Exhibit F 
U. S. TREASURY DEPARTMENT ! 


Washington 25 

Office of | 
Commissioner of Internal Revenue Oct. 5, 1955 

A:PT:PP 


Mr. John A. Hays ! 
Through Regional Commissioner _ 
Atlanta, Georgia 


Dear Mr. Hays: 

This is in reply to your letters of August 8 and August 19, 1955, in which you 
appeal your removal from the Service, effective April 29, 1955, on three charges 
relating to filing false income tax returns, falsifying office work records, and insult- 
ing a taxpayer. ! 

In addition to your letters, affidavits, and supporting statements in refutation 
of the charges against you, it is noted that you were granted a hearing by the Regional 
Commissioner, Atlanta, on July 27, 1955. This hearing afforded you and your 
attorney ample opportunity to present your reply to the charges, and it does not appear 
that further hearings would serve any useful purpose. 

The complete record has been thoroughly and impartially reviewed and I find that 
you have not satisfactorily refujed the charges upon which your removal, was based. 
The decision of the District Director, Jacksonville, Florida, removing you from the 
Service, effective April 29, 1955, is accordingly sustained. 

Under the Treasury Department's grievance procedure, you may make a further 
appeal to the Director of Personnel, Treasury Department. If you wish to do so, you 


' should file your appeal within ten days of the receipt of this letter, addressing it as 


follows: Director of Personnel, Treasury Department, through Commissioner of 
Internal Revenue, Internal Revenue Service, Washington 25, D. C. 


Very truly yours, 


/s/ O. Gordon Delk 
Acting Commissioner 
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Defendants' Exhibit I 


TREASURY DEPARTMENT 
WASHINGTON 


December 13, 1955 
Dear Mr. Hays: 

In your letter of November 23, 1955 you have submitted additional information 
pertinent to your letter of October 14, 1955, appealing your removal on April 27, 1955 
from the Internal Revenue Service. 

This letter has been reviewed along with the total file and record. The decision 
upon the appeal is that the removal action was justified, and that it was taken in 
accordance with pertinent laws and regulations. Accordingly, the appeal is denied 
and the removal sustained. 

Very truly yours, 


/s/ S. T. Adams 
Director of Personnel 


Mr. John A. Hays 
540 S. E. 7th Street 
Hialeah, Florida 


Defendants' Exhibit J 


TREASURY DEPARTMENT 
WASHINGTON 


Jan. 12, 1956 

Dear Mr. Hays: 

Thank you for your letter of January 7 which was addressed to me as Director 
of Personnel of the Internal Revenue Service. You will recall that on October 24, 
1955 I answered your letter of October 14, which was an appeal to the Director of 
Personnel, Treasury Department, the position which Ihold. I informed you in my 
October 24 letter that it is not the policy of the Department to hold hearings on appeals 
in dismissal actions, and invited you to submit additional written materials should you 
choose to do so. 

On November 23 you responded, submitting additional materials; these together 
with the entire file and record were reviewed, and you were notified December 13, 
1955 of the denial of the appeal. I hope it is clear that the letter of December 13 
represents the Treasury Department's action on your appeal. 4 

Your letter of January 7, 1956 cites a memorandum issued by the Atlanta Region 
of the Internal Revenue Service. Any oral hearing which may have been required was 
a regional matter, and I note from the record that you did have such a hearing. In so 
far as appeals to the Treasury Department are concerned there is no provision requir- 
ing an oral hearing, and therefore nothing was denied you. 


-~a @& ww, &d 
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I have again reviewed the entire record in this case. Your letter of January 7 
presents no new pertinent information which would change the decision of which you 
were notified December 13. 

Yours sincerely, 


/s/ S. T. Adams 
Director of Personnel 


Mr. John A. Hays 
540 S. E. 7th Street 
Hialeah, Florida 


Defendants' Exhibit K 


UNITED STATES CIVIL SERVICE COMMISSION 
FIFTH UNITED STATES CIVIL SERVICE REGION 
Office of The Director, Atlanta 3, Ga. 5:EX:GJP:aw 


March 30, 1956 


Mr. John A. Hays 
540 S. E. 7th Street 
Hialeah, Florida 


Dear Mr. Hays: 
All of your file, including the letters you have directed to the Commission's 
Board of Appeals and Review as well as the letters you have directed to us, is now 


' 
1 


here in this office in one folder. The point at issue in your case is whether or not 
we should accept a delayed appeal from you under Part 9 of the regulations, and con- 
sider the viewpoints expressed that the procedures prescribed in Part 9 were not 
followed when you were removed from your position as Internal Revenue Agent on 
April 29, 1955. | 

Our records show that on April 27, 1955, pursuant to letters you directed to 
us on April 22, 1955, we furnished you with a photoprint of Section 9. 102(a)(1) of 
the Commission's regulations. In this letter we pointed out that Section 9. 106 of 
the regulations called for the establishment by the employee of a prima facie case 
that the procedures prescribed in Section 9. 102(a)(1) had not been followed. We also 
pointed to the need for this showing to be made within ten days after the date of the 
adverse action. Specifically, we cautioned you as follows: "Accordingly, you 
should make your representations to conform with the time limit." 2 

There is no evidence in your file that you ever attempted to establish a prima 
facie case in accordance with our instructions. That you chose to pursue an appeal 
through the grievance procedures of your agency about the merits is not acceptable 
as evidence that you attempted to make a prima facie showing to us within the ten- 
day time limit about the procedures. 
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In view of these facts in your case, we have decided to decline to accept an 
appeal from you. 

No further consideration can be given your case by this office. If you have 
new and material information or if you believe that the decision of this office is not 
proper on the basis of the facts presented, you may appeal to the Board of Appeals 
and Review, U. S. Civil Service Commission, Washington 25, D. C. Such appeal 
must be made within seven (7) days after the receipt of this notice. To expedite 
processing such further appeal, notification should be submitted to this office. Any 
subsequent correspondence about such appeal should be with the Board of Appeals 
and Review. 

Sincerely yours, 


/s/ Hammond B. Smith 
Regional Director 


Defendants’ Exhibit K 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 
BAR:JWL:mjj 


April 18, 1956 
Mr. John A. Hays 


540 S. E. 7th Street 
Hialeah, Florida 


Dear Mr. Hays: 

This refers to your appeal from the decision of the Fifth U. S. Civil Service 
Region that you did not within ten days of your removal attempt to establish a prima- 
facie case that the procedures prescribed by Section 9. 102(a)(1) of the Commission's 
regulations had not been followed by the Internal Revenue Service in effecting your 
separation. 

A careful review of your file discloses that under date of April 22, 1955, you 
wrote to the Fifth Region and requested an investigation of the decision of the 
Internal Revenue Service to remove you from the position of Internal Revenue Agent, 
GS-11, effective April 29, 1955. You stated: 

"Said investigation is being requested in connection with my 
belief that (1) the procedure under Section 9. 102(a)(1) pre- 
scribed by the Civil Service Commission for such actions 
has not been followed, and (2) that the action resulted from 
discrimination. 
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7 "Please mail me a copy of the procedure under Section 
ing 9. 102(a)(1) prescribed by the Civil Service Commission | 
: for a dismissal action; and notify me as to a hearing date | 
“ and any further procedure." ! 
r Under date of April 27, 1955, the Fifth Region replied to your inquiry and 
“ enclosed a copy of Section 9. 102(a)(1) of the regulations. You were also specifically 
advised: 
"Section 9.106 of the regulations provides that the | 
Commission may investigate the removal, suspension, 
. reassignment, or demotion of an employee who estab- 


lishes a prima facie case that the procedures prescribed ; 
in this regulation were not followed, or the removal, : | 
suspension, reassignment, or demotion, was made for | 
political reasons, except as may be required by law, or 
resulted from discrimination because of marital status. 
° The regulations further provide that the establishment 
of the prima facie case must be established within ten | 
days after the suspension, removal, reassignment, or ! 
demotion. Accordingly, you should make your repre- 
sentations to conform with the time limit." 
v You made no effort to establish a prima-facie case under Section 9, 106 within 
ten days of your removal, but instead you appealed through the grievance appeals 
procedure of the agency. By letter of December 19, 1955, almost eight months 
after your separation, you asked this office to accept an appeal from you. As you 
° know, this letter was referred to the Fifth Region for reply. 








Section 9.106 of the regulations provides that the ten-day time limit may be 
extended, in the discretion of the Commission, only upon a showing by the employee 
that circumstances beyond his control prevented him from filing a request within 
the prescribed time limit. In the absence of such a showing in your case, and in 
view of the specific instructions furnished to you by the Fifth Region prior to your 


ee 
" separation, no basis exists for a change in the decision of the Fifth Region and it is 
affirmed. 

: In view of this decision, a hearing in your case would serve no useful purpose. 
to. For the Commissioners: | 
h Sincerely yours, 

/s/ Jobn E. Blann | 

Chairman, Board of Appeals and Review 
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No. 14,538 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 
In a case involving the removal of a non-veteran from a 
classified position with the Internal Revenue Service, the 


questions presented, in the opinion of appellees, are as 
follows: 


1. Did not the Civil Service Commission properly refuse 
to accept appellant’s appeal, where he failed to estab- 
lish the prima facie case required by the regulations 
within the prescribed 10-day period or at any time 


thereafter? 


2. Inasmuch as the record of a prior hearing accorded ap- 
pellant and his counsel before a Regional Commis- 
sioner of the Internal Revenue Service and all the 
matters bearing on appellant’s removal were before 
the Director of Personnel of the Treasury Department, 
did not the Director properly exercise his discretion 
in making a decision in the case without granting ap- 
pellant a further hearing before an advisory commit- 
tee of three individuals? 
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United States Court of Appeals 
For the District of Columbia Circuit 





No. 14,538 





Joun A. Hays, Appellant 
v. 


Rosert B. Anperson, Secretary of the Treasury, et al., 
Appellees. 





Appeal from the United States District Court for the 
District of Columbia 





BRIEF FOR APPELLEES 





COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order granting summary judg- 
ment for appellees (defendants below) and denying appel- 
lant’s cross motion for summary judgment in a case where- 
in appellant filed a complaint for declaratory judgment, 
seeking reinstatement to a classified position in the Inter- 
nal Revenue Service. 

Appellant, a non-veteran occupying a classified position 
in the Civil Service System as Internal Revenue Agent, 
GS-11, Internal Revenue Service, at Jacksonville, Florida, 
was given a letter of charges dated March 23, 1955 (Appel- 
lant’s App. 11). Appellant answered the charges by affi- 
davit dated March 30, 1955 (Appellant’s App. 13). A final 
notice of adverse action dated April 13, 1955, informed 
plaintiff that he would be removed from such position ef- 
fective April 29, 1955 (Appellant’s App. 18). The final 
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notice was based on the same charges advanced in the no- 
tice of proposed removal, except that four of the five counts 
of filing false work reports were dismissed. Appellant was 
also advised in such notice, in part, as follows (Appellant’s 
App. 21): 


“You may request the Civil Service Commission to 
investigate this adverse action if you believe that (1) 
the procedure under Section 9.102(a)(1) prescribed by 
the Civil Service Commission for such actions has not 
been followed, or (2) that the action was made for po- 
litical reasons or resulted from discrimination because 
of marital status. Any such requests for investigation 
should be submitted to the Fifth U.S. Civil Service 
Region, 5 Forsyth Street, N.W., Atlanta 3, Georgia, 
and must be received by the Commission not later than 
10 days after the effective date of your removal. 

““You have a right to appeal this decision under the 
grievance procedure of the Treasury Department. Any 
such appeal should be addressed in writing to the Re- 
gional Commissioner, who will forward it to the Com- 
missioner, Attention: Director, Personnel and Train- 
ing Division. 7 _ . 

‘“Please let us know if you have any inquiries re- 
garding this matter.’’ 


1. Appellant’s Recourse to the Grievance Procedure of the 
Treasury Department. 


Appellant appealed to the Regional Commissioner, In- 
ternal Revenue Service, and, after appearing with counsel 
at an oral hearing on July 27, 1955, was advised by letter 
dated August 3, 1955, that his removal had been sustained 
(Appellant’s App. 26). On August 8, 1955, appellant filed 
a notice of appeal with the Commissioner of Internal Reve- 
nue, in Washington, D. C. (Appellant’s App. 26). By let- 
ter dated October 5, 1955, appellant was advised by Acting 
Commissioner Delk that his removal had been sustained 
and his appeal denied (Appellant’s App. 27). Such deci- 
sion was also communicated to appellant by letter dated 
October 11, 1955 from Shelton B. Taylor, as Chief, Per- 
sonnel Branch. 
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On October 14, 1955, appellant appealed his removal to 
the Director of Personnel of the Treasury Department. By 
letter dated October 24, 1955, appellant was advised by the 
Director of Personnel of Departmental policy not to hold 
oral hearings on appeals in dismissal actions taken under 
civil service regulations and of appellant’s right to submit 
additional written materials in support of his appeal by 
November 24, 1955 (Appellees’ App. 2). By letter dated 
December 13, 1955, the Director of Personnel advised appel- 
lant that his removal was justified, had been taken in accord- 
ance with pertinent laws and regulations, and that the re- 
moval was sustained (Appellant’s App. 28). By letter dated 
January 7, 1956, appellant requested the Director of Per- 
sonnel to grant him a hearing in accordance with the griev- 
ance procedure of the Treasury Department. On January 
12, 1956, the Director of Personnel advised appellant that 
a hearing was not granted on removal actions as a matter 
of policy and noted that appellant had been afforded a hear- 
ing at the Regional Commissioner’s Office in Atlanta (Ap- 
pellant’s App. 28). 


2. Appellant’s Appeal to the Civil Service Commission. 


Following receipt of the hereinbefore specified notifica- 
tion of adverse agency action (Appellant’s App. 18), ap- 
pellant, on April 22, 1955, filed an appeal with the Civil 
Service Commission (Appellant’s App. 21). On the same 
date, he wrote another letter to the Commission with ref- 
erence to his appeal. On April 27, 1955, the Commission’s 
Fifth Region replied to these letters, advising appellant of 
the requirement that he must establish a prima facie case 
of failure of the agency to comply with the regulations or 
of discrimination within ten days of his removal (Appel- 
lees’ App. 1). Appellant did not communicate again 
with the Commission until December 19, 1955 (Appellees’ 
App. 2), and did not attempt to show any failure to 
comply with procedures until February 19, 1956. He has 
never made any offer of proof of discrimination. 

By letter dated March 30, 1956, appellant was advised by 
the Regional Director of the Civil Service Commission that 
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the Commission had declined to accept the delayed appeal 
since the former had never attempted to establish a prima 
facie case in accordance with the Commission’s previous 
instructions (Appellant’s App. 29). The Regional Com- 
missioner noted in his letter that on April 27, 1955, appel- 
lant had been advised that section 9.106 of the regulations 
called for the establishment by the employee of a prima 
facie case that the procedures prescribed in Section 9.102 
(a)(1) had not been followed, and that the need for such 
showing must be made within 10 days after the date of the 
adverse action. 

On April 18, 1956, the Board of Appeals and Review sus- 
tained the decision of the Regional Commissioner (Appel- 
lant’s App. 30), noting in part (Appellant’s App. 31): 

‘You made no effort to establish a prima-facie case 
under Section 9.106 within ten days of your removal, 
but instead you appealed through the grievance ap- 
peals procedure of the agency. By letter of December 
19, 1955, almost eight months after your separation, 
you asked this office to accept an appeal from you. As 
you know, this letter was referred to the Fifth Region 
for reply. 

‘Section 9.106 of the regulations provides that the 
ten-day limit may be extended, in the discretion of the 
Commission, only upon a showing by the employee that 
circumstances beyond his control prevented him from 
filing a request within the prescribed time limit. In 
the absence of such a showing in your case, and in view 
of the specific instructions furnished to you by the 
Fifth Region prior to your separation, no basis exists 
for a change in the decision of the Fifth Region and 
it is affirmed.”’ 


The Board’s decision was amplified by its subsequent deci- 
sions of April 27, 1956 (Appellees’ App. 3-4), and May 11, 
1956 (Appellees’ App. 5). 


3. District Court Proceedings. 
The instant complaint was filed on June 18, 1956 (Appel- 
lant’s App. 1-7), and the answer was filed on September 21, 
1956 (Appellant’s App. 7-8). 
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Cross-motions for summary judgment were filed by ap- 
pellees on November 20, 1957 (Appellant’s App. 8), and by 
appellant on February 20, 1958 (Appellant’s App. 9). Fol- 
lowing a hearing held on March 19, 1958, an order was en- 
tered by the District Court (Keech, J.) granting appellees’ 
motion for summary judgment and denying that of appel- 
lant; further, the complaint was dismissed (Appellant’s 
App. 10). 

A notice of appeal was filed on behalf of appellant on 
May 15, 1958 (Appellant’s App. 10). 


STATUTE AND REGULATIONS INVOLVED 
5 U.S.C. § 652 provides, in pertinent part: 


““No person in the classified civil service of the United 
States shall be removed or suspended without pay 
therefrom except for such cause as will promote the 
efficiency of such service and for reasons given in writ- 
ing. Any person whose removal or suspension with- 
out pay is sought shall (1) have notice of the same and 
of any charges preferred against him; (2) be fur- 
nished with a copy of such charges; (3) be allowed a 
reasonable time for filing a written answer to such 
charges, with affidavits; and (4) be furnished at the 
earliest practicable date with a written decision on 
such answer. No examination of witnesses nor any 
trial or hearing shall be required except in the discre- 
tion of the officer or employee directing the removal or 
suspension without pay. Copies of the charges, the 
notice of hearing, the answer, the reasons for removal 
or suspension without pay, and the order of removal 
or suspension without pay shall be made a part of the 
records of the proper department or agency, as shall 
also the reasons for reduction in grade or compensa- 
tion; and copies of the same shall be furnished, upon 
request, to the person affected and to the Civil Service 
Commission. * * * ”’ 


5 C.F.R. § 9.102(a)(1) provides, in pertinent part: 


““ Actions against employees. No employee, veteran 
or non-veteran, shall be separated, suspended, or de- 
moted except for such cause as will promote the effi- 
ciency of the service and for reasons given in writing. 
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The agency shall notify the employee in writing of the 
action proposed to be taken. This notice shall set 
forth, specifically and in detail, the charges preferred 
against him. The employee shall be allowed a reason- 
able time for filing a written answer to such charges 
and furnishing affidavits in support of his answer. 
He shall not, however, be entitled to an examination 
of witnesses, nor shall any trial or hearing be re- 
quired except in the discretion of the agency. If the 
employee answers the charges, his answer must be 
considered by the agency. Following consideration 
of the answer, employee shall be furnished at the ear- 
liest practical date with a written decision. If the 
agency determines that removal or other action is war- 
ranted, the employee shall be notified in the decision 
of the reasons for the action taken and its effective 
date. Copies of the charges, notice of hearing (if 
any), answer, reasons for removal, or other action, 
shall be made a part of the records of the department 
or agency concerned.”’ 


5 C.F.R. § 9.106 provides, in pertinent part: 


““Authority of Commission to investigate separa- 
tions, suspensions reassignments, or demotions . 


(b) The Commission may investigate the removal, sus- 
pension, reassignment, or demotion of an employee 
who establishes a prima facie case that: 


(1) The procedure prescribed by the Commission under 
Section 9.102(a)(1) or 9.103(a) or (b) has not been 
followed (regardless of other allegations) ; or (2) The 
removal, suspension, reassignment, or demotion, was 
made for political reasons, except as may be required 
by law, or resulted from discrimination because of 
marital status or physical handicap. 


(c) No case will be investigated under paragraph (b) 
of this section unless the request for such investiga- 
tion is received by the Commission within ten (10) 
days after the effective date of separation, suspension, 
reassignment, or demotion. This time limit may be 
extended, in the discretion of the Commission, upon 
a showing by the employee that he was not notified 
of the applicable time limit and was not otherwise 
aware of the limit or that other circumstances beyond 
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his control prevented him from filing a request for an 
investigation within the prescribed ten (10) days...’’ 


Personnel Circular No. 165, Treasury Department, dated 
March 27, 1952, provides, in pertinent part: 


‘‘4(¢c) If the employee is not satisfied with the find- 
ing of the head of the bureau or office, he may present 
the grievance in writing to the Director of Personnel, 
Treasury Department, for consideration and adjust- 
ment. The person against whom the grievance is di- 
rected shall be given an\>pportunity to make written 
answer to the grievance. The Director of Personnel 
shall endeavor to adjust the complaint by informal 
action. (d) If such efforts to settle the grievance fail 
and the employee requests a hearing, a committee of 
three may be formed to hear and consider the griev- 
ance and make a recommendation. A committee will 
not be formed to hear trivial complaints. * * *”’ 


SUMMARY OF ARGUMENT 
(1) Appellant’s bare request for an investigation by the 


Civil Service Commission of the removal proceedings in- 
stituted by the Internal Revenue Service of the Treasury 
Department was stated essentially, as conceded by appel- 
lant (brief, p. 7), in the language contained in 5 C.F.R. 
§ 106. His request, however, was insufficient to warrant 
such investigation since he had not established the prima 
facie case required by the regulations within ten days fol- 
lowing the effective date of such removal. Appellant was 
promptly advised to this effect by the Commission, but 
failed to establish such a case within the ten-day period 
or at any time thereafter. He did not again communicate 
with the Commission until almost eight months later and 
has never made an offer of proof as to any deficiencies in 
the proceedings. 

Since appellant was aware from the regulations and the 
advice gratuitously furnished him by the Commission of 
the requirement that he establish such a prima facie case 
within the prescribed ten-days period, he must have real- 
ized the necessity of submitting some kind of a timely 
showing in support of his bare request for investigation. 
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The grounds advanced by appellant about ten months 
later to excuse his failure to establish such a prima facie 
case within the prescribed ten-day period are patently un- 
reasonable. 

The term, ‘‘prima facie’’, is adequately defined in most 
dictionaries and is employed by lawyers and laymen alike 
in everyday affairs. The Commission was not required to 
advise appellant how to establish such a case, even apart 
from the latter’s failure to request the former to do so. 


(2) In the removal and subsequent grievance proceed- 
ings entertained by the Internal Revenue Service and the 
Treasury Department, no violation of the statute and 
regulations is reflected by the record. Appellant was not 
improperly denied a hearing before a committee of three 
individuals by the Director of Personnel of the Treasury 
Department, since the formation of such committee is en- 
tirely discretionary and inasmuch as any decision which it 
might make would be wholly advisory in nature. 

Since the record of a prior hearing accorded appellant 
and his counsel before a Regional Commissioner of the 
Internal Revenue Service and all the matters bearing on 
appellant’s removal were before the Director of Personnel, 
the latter did not abuse his discretion in making a decision 
in the case without affording appellant a hearing before 
such advisory committee. 


ARGUMENT 
I 


The Civil Service Commission Properly Refused to Accept 
Appellant’s Appeal. 

Appellant concedes that the Civil Service Commission 
advised him of the regulations requiring the establish- 
ment by him within ten days of his removal of a prima 
facie case that the procedure under Section 9.102(a) (1) 
prescribed by the Commission had not been followed or 
that his removal was occasioned for political reasons or 
resulted from discrimination because of marital status. 
He erroneously asserts, however, that the Commissioner 
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was required to go further and advise him ‘‘how to estab- 
lish such a prima facie case’’ (brief, p. 8). But, contrary 
to appellant’s unsupported contentions, the Commission 
was under no legal duty either to furnish the information 
gratuitously transmitted to him by its letter of April 27, 
1955 (Appellees’ App. 1) or, more especially, to tell 
him how to establish a prima facie case. 

Even assuming arguendo that the meaning of ‘‘prima 
facie’? may be subject to varying interpretations at times, 
the circumstances in the instant case are such that appel- 
lant must necessarily have realized the necessity of making 
some kind of a timely showing to support his bare request 
for an investigation of his case by the Commission. As 
seen, appellant was specifically advised by the Commis- 
sion, following the receipt of his request for investigation, 
that he must establish such a prima facie case within ten 
days of his removal, which had not yet become effective. 
Despite the gratuitous advice thus afforded appellant, he 
did not again communicate with the Commission until De- 
cember 19, 1955, almost eight months later. Actually, he 
did not attempt to show any failure to comply with the 
procedures until February 19, 1956, and has never made 
any offer of proof of discrimination. 

The term ‘‘prima facie’’, furthermore, is one defined 
adequately and succinctly in most dictionaries. Undisput- 
ably, such term is used by lawyers and laymen alike in 
everyday affairs; and it seems not unlikely that appellant 
had more than average appreciation of its meaning by 
virtue of his long Government experience in the field of 
taxation. 

In any event, the employment of such term in the regu- 
lations as well as in the Commission’s letter could not 
possibly have left any doubt that appellant was required, 
within the prescribed 10-day period, to make some kind 
of a showing in support of his previously submitted bare 
complaint before the Commission could act. It would be 
unrealistic to view the situation in any other manner. 

Significantly, appellant never requested the Commission 
to advise him as to ‘‘how to establish such a prima facie 
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case’. Any questions that may have arisen surely could 
have been brought to the attention of the Commission or 
even the agency itself. In this regard, both the Commis- 
sion and the Internal Revenue Service adequately and 
promptly advised appellant of his procedural rights, as 
seen from the extensive correspondence made a part of 
the record on appeal. In fact, the agency in its letter of 
April 13, 1955 (Appellant’s App. 21) specifically requested 
appellant to ‘‘[p]lease let us know if you have any in- 
quiries regarding this matter’’. 

Even now appellant has failed to specify with any 
clarity the particular procedural errors claimed in the 
agency removal proceedings, although he alludes in his 
brief (p. 8) to decisions of this Court requiring that the 
removal charges he spelled out ‘‘specifically and in detail”’ 
and that the reasons for removal must be based upon the 
same reasons proposed in the letter of charges. Appellant, 
nonetheless, fails to show how the principles enunciated 
fm such decisions have been violated in the instant case. 
We submit that no such violation is reflected by the record. 

The decisions cited by appellant (brief, p. 8), read in 
the light of the record in the instant case, are not contrary 
to appellees’ position. See also Williams v. Cravens, 93 
US. App. D.C. 380, 210 F.2d 874 (1954). 

Appellant’s reliance, however, on the decision of the 
Court of Claims in Washington v. United States, 147 Supp. 
284 (1957), is entirely misplaced since the decision of this 
Court in Washington v. Summerfield, 97 U.S. App. D.C. 
105, 228 F. 2d 452 (1955), governs in the instant case. 
Under the latter decision, an employee ‘‘shall personally 
answer the charges in writing’? and need not be given 
even a ‘‘minimal’’ hearing at the agency level (228 F. 
2d at 454). These principles were more than observed 
in the instant case, and appellant has not at any time 
complained otherwise. 

The Commission’s power to review a removal action 
against a career non-veteran such as appellant is limited. 
The applicable regulations are to be found in the Federal 
Personnel Manual at pp. Z-1-241 through Z-1-244 (5 CFR 
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9), the decisive section being 9-106. Since under section 
9-106 an investigation may not be commenced until a prima 
facie case is shown, it follows that the regulations do not 
mean that such request may be made within the 10 days 
therein specified and that the prima facie case may be 
shown almost a year later. The time limit obviously was 
specified for the purpose of commencing an early investi- 
gation, and a bare request, as here, is not enough to cause 
such commencement under the regulations. See pp. S1-21 
of the Federal Personnel Manual. 

The time limit set for appeal by the Commission’s regu- 
lations has a very practical administrative purpose. If the 
appeal is delayed until months after the action complained 
of, the Commission’s investigation is hampered by the 
delay. If the action was erroneous, it becomes necessary 
to restore the employee and remove the person who re- 
placed him, with resultant confusion in the government 
agency and possible unfairness to the innocent replace- 
ment. Other time limits established by the Commission 
have been tested and approved in actions in the courts. 
E.g., see Lynsky v. United States, 130 Ct. Cls. 149 (1954). 
Certainly, it should not be necessary for the Commission 
to spend time and money investigating a complaint that 
is so obviously stated merely in the terms of the regulation, 
as in the instant case, unless the employee shows some 
reason for believing that, in fact, the procedures were not 
complied with or discrimination existed. 

There is no valid reason why the Civil Service Com- 
mission should await the termination of agency grievance 
procedures when under the regulations the Commission 
may consider only the procedures in actual removal, not 
any subsequent procedures. Under section 9.106(b) an in- 
vestigation may be made where the procedure required 
under section 9.102(a)(1) has not been followed. The 
latter section pertains only to removal procedures, not the 
later grievance procedures under which the merits of the 
removal are reviewed. The subsequent agency grievance 
procedures would have no bearing on the Commission’s 
consideration of the removal procedures. 
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The H-2 chapter of the Federal Personnel Manual, as 
stated therein, gives the standards by which agency action 
will be judged in the event of appeal under section 9.106. 
These standards are not regulations and are not published 
in the Federal Register. In this case, the Commission did 
not have any occasion to apply those standards since it 
disapproved of the appeal on procedural grounds. 


II 


eS ee Se ae 
Treasury ent Proceedings. 

Appellant is a non-veteran and, accordingly, was re- 
moved by the Internal Revenue Service of the Treasury 
Department subject to the provisions of 5 U.S.C. § 652. 
That statute requires that a person whose removal is pro- 
posed (1) must have notice of the charges preferred 
against him; (2) be furnished a copy of such charges; (3) 
be allowed a reasonable time for filing a written decision 
on such answer; and (4) be furnished at the earliest prac- 
ticable date with a written decision on such answer. These 
statutory requirements were followed in the instant case, 
as seen from the counterstatement and the preceding dis- 
cussion. 

As concerns the subsequent grievance proceedings, appel- 
* lant contends that he was denied a hearing before a com- 
mittee of three persons appointed by the Director of Per- 
sonnel of the Treasury Department, in violation of the 
provisions of Executive Order No. 9830, Chapter E-2 of 
the Federal Personnel Manual, and the Treasury Depart- 
_ ment grievance procedure. Executive Order No. 9830, 
_ however, makes no reference whatsoever to a grievance 
| procedure. And Chapter E-2 of the Federal Personnel 
| Manual, which is clearly instructive and not regulatory, 
: relates generally to the requirements of a grievance pro- 
,, cedure to be established in each department and agency. 
The grievance procedure of the Treasury Department, as 
delineated in Personnel Circular No. 165, dated March 27, 
_ 1952, provides that a committee of three may be formed 
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to hear and consider a grievance and make a recommenda- 
tion. Viewed reasonably and in proper context, such provi- 
sion means only that the establishment of a three-man 
committee is discretionary, not mandatory, with the Di- 
rector of Personnel. The findings of the committee are 
advisory in any event, for the ultimate administrative de- 
cision is entrusted to the Director. 

Since the Regional Commissioner in Atlanta accorded 
appellant an oral hearing wherein the latter was given 
full right to present evidence and had counsel present, and 
inasmuch as the record of that hearing, along with all 
other matters bearing upon the removal, was before the 
Director of Personnel, the establishment of a three-man 
committee clearly was not justified in this case. Accord- 
ingly, there was no abuse of discretion and appellant was 
not deprived of any procedural rights. 


CONCLUSION 
Wherefore, it is respectfully submitted that the judg- 


ment of the District Court be affirmed. 


Ourver Gascu, 
Umited States Attorney. 


Cant W. BELcuer, 
Harotp D. RayNnepAnce, JR., 
Assistant United States 


Attorneys. 
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APPENDIX FOR APPELLEES 


April 27, 1955 
Mr. John A. Hays 
540 S. E. Seventh Street 
Hialeah, Florida 


Dear Mr. Hays: 


One of your letters of April 22 requested a copy of 
Section 9.102(a)(1) of the regulations. A photoprint of 
this regulation is attached. Section 9.106 of the regula- 
tions provides that the Commission may investigate the 
removal, suspension, reassignment, or demotion of an em- 
ployee who establishes a prima facie case that the pro- 
cedures prescribed in this regulation were not followed, 
or the removal, suspension, reassignment, or demotion, 
was made for political reasons, except as may be required 
by law, or resulted from discrimination because of marital 
status. The regulations further provide that the estab- 
lishment of the prima facie case must be established within 
ten days after the suspension, removal, reassignment, or 
demotion. Accordingly, you should make your represen- 
tations to conform with the time limit. 

If your allegations of discrimination are based on race, 
religion, color, or national origin, the procedure for review 
of such cases is provided by Executive Order 9980 and 
Part 4.110 of Title 5 of the Code of Federal Regulations. 
Such representations should be made by separate corre- 
spondence. 

You will notice from Section 9.102(a)(1) that neither 
trial nor hearing may be required except in the discretion 
of the agency. We do not have information on the griev- 
ance procedures of the Treasury Department. You should 
ask your Personnel Officer about these procedures. 


Sincerely yours, 


G. J. Pucs 
Appeals Examiner 
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(October 24,-1955) 
Dear Mr. Hays: 


This is to acknowledge your letter of October 14, 1955, 
which was sent to the Director of Personnel of the Treas- 
ury Department through the Commissioner of Internal 
Revenue. In that letter you further appeal the decision 
of the Acting Commissioner of Internal Revenue who 
sustained the action removing you from the service on 
April 29, 1955. 

In that letter you also request an oral hearing. It is 
not the policy of the Department to hold such hearings on 
appeals in dismissal actions taken under civil service regu- 
lations. Decisions are based on the written record in each 
case, including all evidence and arguments submitted by 
or for appellants. You may, if you wish, submit additional 
written materials in support of your appeal directly to me 
by November 24, 1955. 


Sincerely, 


s/ S. T. Apams 
S. T. Adams 
Director of Personnel 


Mr. John A. Hays 
540 S. E. 7th Street 
Hialeah, Florida 


540 S. E. 7th Street 
Hialeah, Florida 
December 19, 1955 


Board of Appeals and Review 
U.S. Civil Service Commission 
Washington 25, D. C. 


Dear Sir: 


Reference is made to a letter dated December 13, 1955 
by S. T. Adams, Director of Personnel, Treasury Depart- 
ment, Washington, D. C., relative to the denial of my ap- 
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peal in connection with removal on April 27, 1955 from the 
Internal Revenue Service. 

Notification is herewith given of my intention to appeal 
the removal before the Board of Appeals and Review of 
the U.S. Civil Service Commission, Washington, D. C., and 
request is made that you advise me as to a convenient hear- 
ing date and time. 


Very truly yours, 


Joun A. Hays 
John A. Hays 


Apmil 27, 1956 


George Schwartz, Esq. 
Attorney at Law 
Mercantile Bank Building 
Miami Beach, Florida 


Dear Mr. Schwartz: 


Reference is made to your letter of April 23, 1956, in 
behalf of Mr. John A. Hays. 

Our decision not to accept Mr. Hays’ untimely request 
for consideration under Part 9 of the Commission’s regu- 
lations was based upon the following sequence of events. 

On April 22, 1955, Mr. Hays wrote to the Commission’s 
Fifth Regional Office requesting an investigation of his 
impending removal and a copy of Civil Service Regulation 
9.102(a) (1). He asked to be informed of any further 
procedure. 

On April 27, 1955, the Fifth Region replied to Mr. Hays’ 
inquiry, calling attention to the provision of Sec. 9.106 of 
the regulations that an employee must establish a prima- 
facie case that the proper procedure was not followed in 
connection with a removal, or that the removal was made 
for political reasons, etc. He was advised that this should 
be done within ten days after the removal. He was spe- 
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cifically advised: ‘‘Accordingly, you should make your 
representations to conform with the time limit.’’ 

On April 29, 1955, Mr. Hays was removed from his posi- 
tion. Accordingly, the time limit for the prosecution of 
his case under Part 9 of the regulations began to run on 
April 30, 1955, and expired on May 9, 1955. 

On December 19, 1955, Mr. Hays wrote to this office and 
asked that an appeal be accepted from him. His letter 
was the first indication received by the Commission that 
Mr. Hays wanted to take advantage of the opportunity 
afforded him by the Fifth Region’s letter of April 27, 1955. 

As a matter of information, neither the Lloyd-LaFollette 
Act of 1912, as amended, nor Part 9 of the Commission’s 
regulations provides for the right to a hearing before the 
agency or the Civil Service Commission in connection with 
adverse actions against Federal employees. 

The Commission’s regulations do not provide for any 
right of appeal from a decision of this Board. Accord- 
ingly, Mr. Hays’ administrative remedies in the Civil 
Service Commission were exhausted with the issuance of 
our decision of April 18, 1956. 


Sincerely yours, 
ENS 427-56 


Joun E. Buany, Chairman 
Board of Appeals and Review 
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May 11, 1956 
George Schwartz, Esq. 
Attorney at Law 
Mercantile Bank Building 
Miami Beach, Florida 


Dear Mr. Schwartz: 


This refers to your letter of May 4, 1956 in further re- 
gard to the case of Mr. John A. Hays. You state, with 
reference to our letter of April 27: 


‘‘While I do not agree with your contentions con- 
tained therein I believe you were of the opinion that 
Mr. Hays is a veteran—that is not correct and that is 
the reason we have been following the channels in 
adhering to all of the regulations provided for in these 
type of matters.’’ 


This office is aware of the fact that Mr. Hays is a non- 
veteran. As indicated in previous correspondence, any re- 
view the Commission would have made of his case, if he 
had endeavored to establish a prima-facie case in response 
to the Fifth Region’s letter of April 27, 1955, would have 
been under Civil Service Regulation 9.106. This is the 
regulation which gives the Commission its limited review 
authority with respect to the removal of nonveteran em- 
ployees. 

As stated in our letter of April 27, Mr. Hays adminis- 
trative remedies in the Civil Service Commission have been 
exhausted. 


Sincerely yours, 


Jon EB. Buann, Chairman 
Board of Appeals and Review 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit i 


No. 14,538 


JOHN A. HAYS, 


Appellant, 


Vv. 
ROBERT B. ANDERSON, 
Secretary of the U. S. Treasury, et al., ! 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT : 
FOR THE DISTRICT OF COLUMBIA | 


PETITION BY APPELLANT FOR A RE-HEARING 


Comes now John A. Hays, the appellant herein, and petitions this 
Honorable Court for a re-hearing of this cause, as provided under Rule 
26(a) of the General Rules of this Court. Pursuant thereto, the appel- 
lant presents the following: 


This Honorable Court by its decision dated ciel 24, 1958, 
affirmed the judgment of the U. S. District Court in granting appellees 
motion for summary judgment and denying appellant's (plaintiff's) 
motion for the same. This court further stated that the Civil Service 
Commission properly refused to accept appellant's appeal, and that the 
appellant was not denied any procedural rights in the removal proceed- 
ing in the Treasury Department. | 
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The appellant, most respectfully, avers that he was denied pro- 


cedural rights in the Treasury Department, because the Treasury De- 


partment, denied to him the right of a hearing before a Committee of 
three, which the said Department's grievance procedure, specifically 
provides. This provision is found in the Treasury Department's RC- 
ATL-Memorandum No. 54-62, Adm. No. 37 (see page 6, top of page 
of "Brief for Appellant"). Pertinently, it says: 

"4(d) If such efforts to settle the grievance fail and the 

employee requests a hearing, a committee of three 

may be formed to hear and consider the grievance and 

make a recommendation. A committee will not be 

formed to hear trivial complaints .. ." 

The arguments raised by the appellees in their brief and their 
oral argument before this court, in defense of the Treasury Depart- 
ment's refusal to grant such a hearing, were, (1) That such a com- 
mittee did not have to be formed if the concerned matter, was deemed 
trivial, and (2) That the appellant had been granted, and did hold an 
interview with the Internal Revenue Service's Regional Director in 
Jacksonville, Fla. 


In the face of the aforesaid arguments, appellant has contended, 
and here contends, that (1) The loss of a career job, as Internal Revenue 
Agent by the appellant, after 23 years of continuous, faithful and 
unblemished service, could not, by the farthest stretch of the imagina- 
tion, be considered a "Trivial Matter"; and (2) That it is absurdly 
manifest, that a hearing before a top representative of Management, 
i.e., the Regional Director of the Internal Revenue Service, in Jackson- 
ville, Fla., bears no relation whatsoever, to an equitable three-man 
committee hearing. To say that it does, is to deny the American way 
of life and justice. It is not the American system of jurisprudence, to 
consider a hearing forum true to our basic form of government, where- 
in the roles of Accuser, Prosecutor, Judge and Jury, are concentrated 
in one person. Such a four-in-one arrangement, was assumed by the 
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said Regional Director, in interviewing the appellant, and it is this 
arrangement, that the appellees would have this Court believe, as being 


in full and equitable substitution of a three-man committee hearing! 


Another argument raised by the appellees, was that regardless 
of whether or not the matter was "trivial" or that the appellant had had 
a hearing before the District Director, in lieu of a three-man hearing, 
the Treasury Department could, within its discretion, grant or withhold 
a hearing before such a body, because its grievance procedure was 
based upon advisory, rather than mandatory regulations. | 


In answer to that argument, the appellant avers conversely, 
that the said grievance procedure, is based upon mandatory provisions 
of regulations and statutes. Specifically, the Treasury Department's 
grievance procedure is predicated upon Chapter ‘E2(6) of the Federal 
Personnel Manual, which in turn is based upon Executive Order 9830, 
which in turn is based upon Section 2 of the Civil Service Act. ‘Thus we 
contend, that the Treasury Department did not have such discretion to 
deny the appellant a three-man hearing; that in fact the appellant had a 
mandatory right to such a hearing, the denial of which was a denial of 


due process. 


To elaborate upon this "Tree of Law", Chapter E2(6) of the 
Federal Personnel Manual. provides that: | 


(6) Before the head of the agency makes a final | 
decision the employer should have an opportunity | 
to present the matter to either a permanent or an | 
ad hoc committee or board, whose recommendations 
should be advisory and designed to guide the head of 
the agency in reaching a decision. Membership on) 
the committee should be limited to employees of 
the particular agency. . ." 


Chapter E2(6) of the Federal Personnel Manual is predicated 
upon Executive Order 9830, which provides the following, as "Civil 


Service Commission's Responsibilities Under This Order. ": 
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"Sec. 01.2(a) The Commission shall be responsible 
to the President for the proper application of the 

Civil Service Act and Rules, the Veterans’ Preference 
Act, and all other applicable statutes and Executive 
Orders imposing responsibilities on the Commission. 


(b) The Commission shall exercise and provide 
leadership in personnel matters throughout the 
Federal Service, and in the discharge of this 
responsibility shall, whenever practicable, consult 
Federal Agencies. 


(c) The Commission shall develop and promulgate 
standards applicable to the competitive service and 
designed to protect and promote its efficiency, for 
the reinstatement or reemployment of former Federal 
employees, and for the promotion, demotion, re- 
assignment, and transfer of present employees. . 


(f) The Commission shall maintain an adequate 

system of inspection to determine that equitable 

and sound application of statutes, Executive orders, 
regulations and standards relating to personnel 
management is being carried out by the agencies. 
Whenever the inspection indicates failure on the 

part of an agency to adhere to established policies, 
regulations and standards, the Commission shall 

take such action as may be appropriate to bring about 
adherence thereto. In this connection, the Commission 
may suspend or revoke any delegation of its authority." 


Executive Order 9830 is in turn predicated upon Section 2 of 
the Civil Service Act (Act of January 16, 1883, 22 Stat. 403; 5 U.S.C. 632 
et-seq; 40 U.S.C. 42), which provides: 


"That it shall be the duty of said Commissioners; 
First. To aid the President, as he may request, 

in preparing suitable rules for carrying this Act 
into effect, and when said rules shall have been 
promulgated it shall be the duty of all officers of 
the United States in the departments and offices 

to which any such rules may relate to aid, in all 
proper ways, in carrying said rules, and any modi- 
fications thereof, into effect. . ." 
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Thus we find that the Grievance Procedure, which the Treasury 
Department promulgated for its employees, is not something to be 
granted or withheld, as it may suit the design of arbitrary and capricious 
officials of that agency. That in fact the regulations of agencies, have 
the force of law and must be obeyed. This, in effect, is what the dis- 
senting and later, majority, opinion of the U.S. Court of Claims said 
in the case of Helen I. Watson vs. U. S., 355 U.S.14, cert. granted; 
judgment vacated and case remanded for consideration in the higet of 
Service v. U. S. ,354 U.S. 363, 137 Ct. Cl. 557: 


"In conclusion, we would grant plaintiff's motion for 
summary judgment, on the grounds (1) that a validly 
issued regulation of the Civil Service Commission | 
(issued pursuant to the Act of 1883) applicable to the 
separation of probationary employees, was not com- 
plied with; and (2) that regulations of the War Depart- 
ment. . . issued pursuant to proper regulations of . 
the Civil Service Commission and approved by the | 
President, were not complied with." 


In both the Watson and Service cases, neither of ns were 
employees within the classified Federal Civil Service. Helen Ww atson 
was a probationary employee, in the War Department and Robert 
Service a foreign service employee in the Department of State. Yet 
despite their lack of status in the Federal Civil Service, both of them 
had full and equitable hearings, in equitable forums, Service partic- 
ularly, because he had a number of such hearings. Conversely, the 
appellant here, a man who had full Civil Service status, presumably 
the most precious kind of status a govern ment employee can have, was 
denied such a hearing by his agency. | 


The denial of such a hearing to the appellant by the Treasury 
Department, was brought about, because the said Department, violated 


their own procedures, a thing which the Supreme Court has enunciated 
as being an arbitrary and capricious violation. 





CONCLUSION 


For all of the above, the petitioner through his attorney 
Samuel L Sherwood, prays that this petition for a re-hearing of this 
cause, be granted. 


Respectfully submitted, 


Samuel lL Sherwood 
837 Warner Building 
Washington 4, D. C. 
Attorney for Appellant 


CERTIFICATE 


I certify that this petition is presented in good faith and not for 
delay. 


Samuel L Sherwood 


2 copies of the foregoing petition were served in person upon 
the U.S. Attorney, at his office in the U.S. Court House, Washington 
1, D. C., on the 5th day of February, 1959. 


Samuel L Sherwood 
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QUESTION PRESENTED 


Where the record reveals: 

(a) that the entire delay, of almost three years, was 
attributable to the appellant’s own acts—fugitive from 
justice, sickness preventing removal from another juris- 
diction, and failure to cooperate with three successive 
court appointed counsel; 

(b) overwhelming evidence of guilt contrasted with a 


defense of alibi; 
(c) there was a waiver of the constitutional right by 
failure to make any demand for a trial; 
in the opinion of appellee the following question is presented: 
Was appellant denied a speedy trial? 
@ 








Appellant was not denied a speedy trial 
A. The entire delay was attributable to the appellant’s own 
acts 
B. No “serious prejudice” resulted from the passage of time. 


C. Appellant waived his right to a speedy trial. 
Conclusion 
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Gnited States Court of Anpeals 


FOE THE DISTEICT OF COLUMBIA CIRCUIT 


No. 14,528 


Ricuarp. E. JAMES, APPELLANT: 
ee 
Unrrep STATES oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT: COURT 
FOR THE DISTRICT. OF COLUMBIA 


BRIEF = APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On the night of February 6, 1955, the manager of an apart- 
ment house was counting. the rental receipts. Appellant, whom. 
the manager had employed ten days prior,as.a janitor, came to 
the office and requested. tools to fix a broken furnace. When 
the manager. turned to get the tools, the, appellant inflicted 
cons blows. After eres acting ‘the —- feet to 
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that he had been working in Washington asa “superintendent” 
in January and February, 1955. (J. A. 108-116). A jury 
returned a verdict of guilty as charged in the indictment (rob- 
bery) (J. A. 129, 6). 

Appellant argues deprivation of the right to a “speedy trial” 
as required by the Sixth Amendment. The critical facts are 
set forth below in chronological order: 

1966: 


gs 
ees 


February 6—Robbery committed (J. A. 1). 

April 4—Appellant declared a fugitive and a fugitive 
warrant issued (J. A. 54, 78, 83). 

April 5—Grand Jury sworn. 

June 1—Indictment returned (J. A. 1). 

June 3—Bench warrant issued (J. A. 83). 


56: 


August 24—First information received as to where- 
abouts of Appellant. Federal Bureau of Investigation 
notifies Metropolitan Police that the fugitive was 
arrested in New York (J. A. 77-78). 

August 24—Teletype from Metropolitan Police to New 
York Police stating appellant had been indicted for 
armed robbery. and requesting when and where he 
could be interviewed in regard to the armed robbery 
(J. A. 79, 80). 

August 24—Teletype from New York Police to Metro- 
politan Police stating appellant was in prison awaiting 
‘action by the grand’ jury on a burglary charge and 
further that he refuses to. be interviewed. (J. A. 
79, 80). 


- “august 25—Reply to New York Police stating that s 


warrant would be forwarded and that appellant had 


“been indicted for'armed robbery (J..A. 80). 
~ August 25—Letter from United States Attorney for Dis- 


trict of Columbia (Oliver’Gasch) to United States 
“Attorney for Southern District of New York (Paul W. 
Williams) enclosing a bench warrant for the appellant 
and a request that removal proceedings be instituted 
(J. A. 83): pra ens = Sy 
August 27—Special Delivery letter from Mr. Gasch to 
Mr. Williams enclosing a certified copy of the indict- 
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ment and stating that the appellant is incarcerated 
in Tombs Prison under the name of Robert W. 
Green, F. B. I. 210807 (J. A. 84). 

August 29—Letter from U.S. Marshal for Southern Dis- 
trict of New York to Warden of New York City 
Prison enclosing photostatic copies of the United 
States Commissioner’s Warrant issued April 4, 1955, 
and a bench warrant issued June 3, 1955, in the Dis- 
trict of Columbia. The letter further requested the 
warrants be lodged as detainers (J. A. 85). 

August 30—Letter from U. S. Marshal, Southern Dis- 
trict of New York to Superintendent of a hospital in 
New York, where the appellant was in the tuberculosis 
ward, enclosing photostatic copies of the two warrants 
issued in the District of Columbia and requesting the 
warrants be lodged as detainers (J. A. 86). 

October 30—Appellant sentenced in General Sessions 
Court, New York (R. 347). 

October 31—Letter from Mr. Gasch to Mr. Williams 
stating that “This office is anxious to speedily bring 
this defendant to trial” and requesting the present 
status of the appellant and whether he is still hos- 
pitalized (J. A. 88). 

November 7—Letter from Mr. Williams to Mr. Gasch 
stating that the criminal proceedings in New York 
were completed and the appellant had been sentenced 
however, he had been returned to the hospital for 
treatment of tuberculosis (J.A. 89). 

November 15—Letter from Mr. Gasch to Commissioner 
of the Department of Corrections, New York, stating 
that he is desirous of speedily trying the appellant 
and that a writ of habeas corpus ad prosequendum 
will be issued if the appellant’s physical condition has 
improved so that he can be transported (J. A. 89). 

December 28—Letter from Mr. Gasch to Superintendent 
of hospital stating that he has been advised that the 
appellant is undergoing treatment for tuberculosis and 
whether his condition had improved sufficiently so 

- that he can be removed to this jurisdiction for trial 
(J. A.90). - 
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1957: : 

Jenary $—Letter from New York hospital authorities 
giving the medical condition of the appellant and the 
treatment he is receiving, and: his condition will per- 
mit témoval im the “néar fature” (J. A. 91-92). 

March 6—Writ of Habeas Corpus ad Prosequendum 
issued (J. A: 24). 

March 20—Lettér from U. S. Marshal for New York to 
U. S. Marshal for District of Columbia stating that 

the appellant’ is an active T. B: patient and also re- 
quires daily insulin shots. The letter further reveals . 
that the appellant could travel but that his T. B. 
condition was extremely contagious’ (J. A. 95-96). 

April 16—Letter from the New York Department of 
Corrections to Mr. Gasch stating that from December 
28, 1956, to April 16, 1957, the appellant has devel- 
oped symptoms of positive infectious tuberculosis, 
however, he is able to travel providing special precau- 
tions are taken (J. A. 97). 

April 26—Letter from Mr. Gasch to Department of Cor- 
rections, New York, stating that because of the appel- 
lant’s infectious condition he would not be returned 
for trial provided he would sign a waiver of his right 
to’ a speedy trial. If the appellant would sign the 
waiver (a copy of which is reproduced below) his 
return would be delayed until the doctors treating him 
certify that he can be transported without en- 
dangering the public or himself. The letter further 
states that if he did not wish to sign it, ther see that 
he is immediately transported pursuant to the Writ 
of Habeas Corpus ad  Prosequendum which has 
already been forwarded to your jurisdiction (J. A. 
98). 

The letter also réquests that inquiry be made as to 
whether or not he wishes to’ plead guilty under the 
provisions of Rule 20; F: R. Crim. P. 
Waiver of Right To. Speedy Trial 
I, Richard E: James, also known as. Frank Smith, also 
known as Robert W. Green, having been advised that I 
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am indicted in the District of Columbia, on June 1, 1955, 
in Criminal Case No: 525-55 for the crime of Robbery, 
do hereby waive my right to a speedy trial in the 
matter until it has been certified that I have recovered 
from tuberculosis sufficiently to be able to be trans- 
ported back to the District of Columbia, without en- 
dangering my own health or without endangering the 
public (R. 360). 


May 2—Letter from Department of Corrections, New 
York, to Mr. Gasch advising that the appellant re- 
fused to sign the waiver of a speedy trial. And 
further that he refused to make any plea under Rule 
20 (J. A. 99-100). 

_ May 28—Appellant returned from New York and com- 
mitted to District of Columbia Jail (R. 364). Inter- 
rogated by Metropolitan Police (J. A. 55). 

June 20—Petitioner for writ of Habeas Corpus filed, 
pro se. (See H. C. 52-57, R. 354.) 

July 1—Arraigned (J. A. 102). 

July 2—Mr. Mansfield appointed as counsel (R. 364). 

September 5—Case assigned to trial Judge and Govern- 
ment ready; appellant prevails on the court to ap- 
point a new counsel and continue the case until 
October 21 (J. A. 11, 104, 130). Mr. Robinson was 
appointed as counsel (R. 364). (See J. A. 69-70.) 

October 16—Appellant requests a continuance from 
October 21, to November 18, and also for a new coun- 
sel. Mr. Agayoff appointed as the third defense coun- 
sel (R. 364). 

November 12—Government moved for a one week con- 
tinuance from November 18, to November 25; not 
opposed by the defense (J. A. 28, 132-133). 

November 19—Motion by the appellant for continuance 
from November 25 to December 16; not opposed by 
the government (J. A. 132-133). 

4792238—58——-2 
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December 13—Motion to dismiss the indictment for lack 
of a speedy trial denied; oral motion by appellant for 
continuance denied (J. A. 24, 29, 30; R. 364). 

December 16—Motion for continuance by appellant; 
denied (J. A. 129-135). 

December 18—Jury returned a verdict of guilty (J. A. 
5). 

A sentence of four to twelve years was imposed on February 
21, 1958 (J. A. 6). 

Appellant also argues the passage of time caused serious 
prejudice in the preparation of the defense. At the trial appel- 
lant. defended on the theory of alibi—that at the time of the 
crime he was in New York at a “conference” attended by his 
attorney, Mr. Lindenauer, and his sister and her husband. His 
sister came from New York and testified that the appellant 
was present at the “conference” in New York on February 
6, 1955, at. the precise hour of the crime (J. A. 111-116). Prej- 
udice is alleged because the other two witnesses—Mr. Linde- 
nauer and his sister’s husband, Mr. Heacock, failed to.appear 
and corroborate the sister’s testimony. The record explains 
their absence as follows. 

Appellant was arraigned July Ist, defense counsel (Mr. 
Mansfield) was appointed, and a trial date (September 5th) 
was set. On September 5th the case was assigned to a judge 
for trial, but at 1:45 p. m. the appellant announced to the 
court that he was dissatisfied with his attorney (J. A. 11, 73, 
130; R. 364). Over strenuous objection by the government, 
the court continued the case until October 21, and appointed 
new counsel, Mr. Robinson (J. A. 130; R. 364). Appellant 
again became dissatisfied with his second counsel and prevailed 
upon the court to appoint a third attorney, Mr. Agayoff, and 
continue the case until November 18th. (It is of note that 
the appellant ultimately became uncooperative and conducted 
a substantial part of his trial (J. A. 42, 43, 46, 52, 57, 134). The 
third attorney endeavored very hard to prepare a defense and 
had five interviews with the appellant (J. A. 28). He learned 
that the appellant desired his sister as a witness but that his 
brother-in-law (Mr. Heacock) only “might be” needed (J. A. 
37). Appellant refused to sign a subpoena even for his sister 
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(J. A. 31). After the trial had been delayed solely by defense 
motions for over two months, it was learned that Mr. Heacock 
died shortly after November 12th (J. A. 32). At the trial the 
appellant contended Mr. Heacock was a “more important” wit- 
ness than his sister and was prejudiced in his defense by his 
death (J. A. 39). 

As to the witness Mr. Lindenaueur, the first time his name 
was mentioned to defense counsel was on December 13, in court 
following the argument and denial for a motion to dismiss the 
indictment for a lack of a speedy trial (J. A. 17). Appellant 
stated (J. A. 133): 


“ ‘Oh, I just thought of a new witness, a Mr. Linde- 
naueur.’ 

“T (Mr. Agayoff) says, ‘Well, will you bring him 
down here?’ 

“He says, ‘I would like some time to look for him.’ 

“At that time he told me he wanted two months. 


eo. @#» 
. 


After the motions court denied the motion to dismiss, defense 
counsel moved orally for a continuance to locate Mr. Linde- 
naueur (J. A. 30; 133): “This request was denied and then re- 
newed on the day of the trial, December 16th. The trial judge, 
after hearing the matter fully, referred the motion to the as- 
signment court which, following another hearing, denied the 
continuance. in view of “the fact. that we haven’t had any 
assurance of cooperation from the defense at any stage” (J. A. 
27-41, 135). At a mid-point in the trial it was requested by 
the court, and agreed to by. both attorneys, that the court 
should adjourn for the purpose of telephoning the witness 
(J. A. 65-66, 110-111). 

The Assistant U. S. Attorney contacted Mr. Lindenaueur by 
phone, with defense counsel participating on an extension 
(J. A. 18), and it was determined that the witness had re- 
membered seeing the appellant in New York several years 
ago, but that it would take a week or ten days to locate his 
records and verify the details (J. A..116-117). (It is of sig- 
nificance to note that the sister. testified, on the same day of 
the phone. call, that she had talked with Mr. -Lindenaueur the 
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week before and she stated positively that he had “checked 
his records and verified what I said, * * *” (J. A. 109-111). 
On the basis of these representations the trial court resumed 
the proceedings and denied any further continuance. How- 
ever, the judge intimated that he would be favorably disposed 
to grant a new trial providing it could be shown, in the future, 
that the witness would testify and corroborate the sister’s alibi 
defense (J. A. 7-10, 19, 117-118). 

Several weeks after the trial both counsel, by phone exten- 
sions, again called the witness and he stated that he needed 
additional time to check his records (J. A. 13, 19). Counsel 
for the defense wrote to him but received no answer (J. A. 19). 
Then the United States Attorney wrote on January 21, 1958, 
and Mr. Lindenaueur replied by letter that he needed more 
time but the facts would be sent “on or before February Ist” 
(J. A. 15). Nothing further was ever heard from the witness 
and on the day of sentence, February 21, 1958, defense counsel 
stated: “He (Mr. Lindenaueur) has declined to make any 
statement concerning the evidence that we hoped to get” (J. A. 
7). This appeal followed. 


CONSTITUTIONAL PROVISION INVOLVED 


Amendment VI, Constitution of the United States, provides: 
“In all criminal prosecutions the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have com- 
pulsory process for obtaining witnesses in his favor, and 

to have the assistance of counsel for his defense.” 


SUMMARY OF ARGUMENT 


The record will support no finding of a lack of due diligence 
in the prosecution of this case. To the contrary, both the Dis- 
trict Court and the United States Attorney performed every 
effort to procure for appellant an expeditious and fair trial. 
The delay was necessitated by his own acts of fugitivity, a 
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tuberculosis condition: preventing removal from New York, and 
his failure:to assist three.court appointed: attorneys: The con- 
tention that the failure of two defense witness to testify caused 
sérious prejudice. is: without support. The refusal of one wit- 
ness to appear indicates the worthlessness’ of: his. testimony. 
The second could only give cumulative evidence and cor- 
robdrate thé abi: Most'significant; however, is that the appel- 
lant failed to make any demand. for a trial and thereby waived 
his constitutional right. 
Appellant was not, denied a speedy trial 

The genesis’ of the right:to a “speedy trial” is found in the 
Magne: Carta of: 1215. and the Habeas Corpus Act of 16792 
In construing this’ provision’ of the: Sixth Amendment, the 
Supreme Court’ of the United States has consistently adhered 
to the purposes’ for’ these two’ British instruments and has 
defined the words as‘a’barrier against“arbitrary or oppressive” | 
governmental practices” This Court, when’ délimiting the 
scope of the “speedy trial” defense, has adopted these historical 
concepts. To prevail on # motion to dismiss an indictment, 
three criteria must be established>* 

(a that: there has been “a-lack of due’ diligence: in 
the’ prosecution” ee in an “unnecessary delay” of 
the trist;* 

(by: Which? coded“ serious’ prejudice” and prorented 
4 fair trials and ¢ 

(c) that: there: has’ been‘ no waiver by the “ “acquies- 
Cerice of the aecused in the delay.”* 

Thé record in this: case; far from supporting ény finding of 
_ SrOMAtiNeSs of Oppestiventad,” reveals that the ' government 


{See Ue tnt cine 4805 Gorse, 122. 
U;.8. ity aine oo (1767),; Pollard, v. 
Aimee $04 U. & 459 (1998). 
8. App. Bio! = (6. 14890 deckdett iio 


< Walame v. United Stee, 102 V. 8. App. D. C.—, 250 F. 24.19 (D.C. 

Cir. 1957). - 
* Taylor v. United States, 90 U. 8. App. D. ©. 188 258 F. 24 259 (D. Cc. 
Cir. 1956). 
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performed every conceivable effort to see that the appellant 
obtained an expeditious and fair trial. Furthermore, it is 
apparent that the appellant made no effort to cooperate or 
demand a trial. Each of the above requirements will be 
treated in serratum. 


A. The entire delay was attributable to the appellant’s own acts 


The offense was committed February 6, 1955, and the trial 
was held on December 16, 1957 (J. A. 1, 27). A total of two 
years, ten months, and nine days elapsed. Immediately one 
year and six months can be deducted because the appellant 
was & fuguitive from justice and, although the local police and 
F. B. I. made diligent efforts, he was not located until August 
24, 1956 (J. A. 77-80). When found, he was in the custody of 
the New York courts under charges of burglary (J. A. 79-80). 
Subsequent to October 30, 1957, the day appellant was sen- 
tenced by the New York court, the governmental authorities 
’ in the District of Columbia became accountable for the remain- 
ing time until trial, a period of about thirteen months. 

Prior to this date, however, the United States Attorney for 
the District of Columbia had been in contact with the New 
York authorities and had forwarded the bench warrant, to be 
lodged as a detainer, and also a certified copy of the indictment 
(J. A. 83-86).. On November 7, 1956, Mr. Gasch was informed 
by letter from the United States Attorney for the Southern 
District of New York that the criminal proceedings in the New 
York Courts had been completed and the appellant returned 
to the hospital for treatment of tuberculosis. The hospital 
staff, on January 8, 1957, wrote Mr. Gasch and described the 
-appellant’s physical condition and the treatment he was receiv- 
‘ing. .The letter also stated that he could be.removed in the 
“near future” (J. A. 91-92). A writ of habeas corpus ad 
prosequendum was issued on March 6, 1957 (J..A. 24). During 
March °1957, the United States Marshals, of the respective 
; jurisdictions, corresponded and it was determined that the ap- 
pellant could travel but that he needed daily insulin shots and 


* Of. Shepherd v. United States, 168 ¥F. 2d 974 (8th Cir. 1947). 





Il 


his tuberculosis was extremely contagious (J. A. 95-96). On 
April 16; 1957, the New York Department of Corrections wrote 
Mr. Gasch that since December 28, 1956, to April 16, 1957, the 
appellant had developed symptoms of positive infectious tuber- 
culosis, however, he could travel providing special precautions 
were taken (J. A. 97). In view of the appellant’s condition, 
Mr. Gasch: (letter dated April 26, 1957) requested the New 
York authorities to propose three alternatives to the appel- 
lant; (1) enter a plea pursuant to Rule 20, F. R. C. P., (2) be 
removed immediately, or (3) sign an enclosed prepared waiver 
of a speedy trial and remain in New York until a return trip 
would not endanger his health (J. A. 98, p. 360, supra). On 
May 2, 1957, New York authorities wrote that the appellant 
refused to waive his right to a speedy trial or enter a plea under 
Rule 20 (J. A. 99-100). He was then ordered to be returned 
pursuant to the writ and arrived May 28, 1957 (R. 364). 

During June the appellant filed a habeas corpus petition 
challenging his removal (R.354). One month after his return, 
on July Ist, he was arraigned, counsel appointed, and a trial 
date—September 5th—was set by the court. On the day of 
trial he prevailed upon the court to appoint new counsel 
and continue the case until October 21. This was accomplished 
over strenuous objection by the government because the com- 
plainant had traveled from Georgia for the trial (J. A. 11, 
69-70, 104, 130). Prior to the new trial date, appellant suc- 
cessfully petitioned the court for another continuance and re- 
placement of counsel (R. 364). The new trial date was 
November 18, but since one government witness would not be 
available that day, the government moved that trial be set 
over one week until, November 25. This request was not 
opposed, by the third court, appointed counsel, and was the 
only continuance requested (J. A. 28, 132-133). The appellant 
then obtained another. continuance from November 25 until the 
final trial date of December 16, 1957. : 

No summary of these facts is needed, for it is patent from 
the record there was no “unnecessary delay or lack of due 
diligence in the prosecution” on behalf of the various govern- 
mental authorities. The delay was necessitated by the appel- 
lant’s own acts. 
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B. No “serious prejudice” resulted from the passage of time 


Alibi was the defense. Appellant declined to take the stand, 
but his sister testified that he arrived in New York and came 
to stay at her home on the day before the robbery. The next 
day, at the exact hour of the crime, he was at a “conference” 
attended by she and her husband and appellant's attorney, Mr. 
Lindenaueur (J. A. 111-113). However, it is important to 
note that she placed the appellant in Washington just a few 
days prior to his visit. She testified that the appellant had 
been out of work, but that “about the middle of January” she 
got a letter saying “he found a job as a superintendent m 
Washington” (J. A. 111-116). : 

Because the sister’s husband-and the attorney, Mr. Linde- 
naueur, failed to appear, appellant contends that he was de- 
prived of a fair trial: The reasons for their absence were out- 
lined in detailed, chronological order in the Counterstatement 
of Facts (supra, pp. 1-6). Briefly, the record reveals that the 
husband died about November 15, 1957. Prior thereto, the 
government had been ready for trial on two set dates (J. A. 11, 
69-70, 104, 130, R. 364). The only government continuance 
was from November 18 to November 25, 1957. (J. A. 28, 1382- 
133). Before his death, appellant indicated: to counsel ‘the 
husband only “might be” needed as a witness (J. A. 37). 

As for Mr. Lindenaueur, itis patently evident that his‘testi- 

sony would have been of no help, for’ he contemptuously 
ignored the pleas of the court and both counsel to come to the 
aid of his former client (J. A. 13-19, 30, 65-66, 100-118). Had 
he responded, as’ an‘ attorney and officer of the court should, a 
new trial would have’been granted (J. A. ‘7-10, 19, 117-118). 
His silénce reflects the probative value of his knowledge. 
> “Both of these missing witnesses had a personal ‘relationship 
with the appellant equivalent to that of the sister, therefore, 
it is dificult to envision that the jury would have ascribed more 
weight to their testimony.’ Most significant, however, is that 
théy ‘could supply only cumulative evidence and corroborate 
a single fact—dppellant’s attendance at's conference in Néw 
York at the time of the'erime:’ Clearly; their absence'does not 
constitute such: “serious prejudice” to justify: reversal in’ ight 
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of the overwhelming case of guilt. Cf. Taylor v. United States, 
supra. 

es C. Appellant waived his right to a speedy trial 

This firm rule was established in Taylor v. United States, 
supra, wherein this Court stated: 

“Tt is also contended by the Government that the right 
to a speedy trial is waived by the acquiescence of the 
accused in the delay, that is, acquiescence through 
failure to make demand for a speedy trial, to which he 
is entitled; and indeed, the authorities indicate that this 
is correct” (99 U. S. App. D. C. at 185). 
In accord with the principle that courts will indulge every 
presumption against waiver of a constitutional right, the 
Taylor decision requires that the accused be given “notice” of 
hisindictment. The Court held: 
“This harm could have been avoided by an earlier in- 
dictment and notice to appellant that he had been 
indicted. Upon such notice appellant or his counsel 
could have made ‘an affirmative request or demand for 
trial,’ and appellant, his friends and counsel could have 
proceeded to an investigation before the trail became 
cold” (99 U.S. App. D. C. at 186). 

‘Once the appellant had been located, the record is replete 
with instances where he received “notice” of the fact that he 
had been indicted in the District of Columbia. 

1. The indictment was promptly returned a few 
months after the crime on June 1, 1955 (J. A-1). 

2. Appellant was located on August 24, 1956, and 
the: next day a. bench warrant—issued puss to. the 


3. ‘Three days later a certified: copy of the‘indictment 
was sent to the United States Attorney for the Southern 
District of "New York with a letter stating where the 
appellant was located (J. A. 83-84). 

4.°On April .26, 1957, after a prolonged correspond- 
ence ‘concerning’ the ‘appellant’s health, the United 

' States Attorney forthe District of Columbia requested 
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the Warden, Riker’s Island Penitentiary, to make the 
following inquiries: (@) would the appellant, in view 
of his health, waive his right to a speedy trial in 
“Criminal Case No. 525-55 for the crime of Robbery”; 
or (b) or take advantage of Rule 20, F. R. Crim. Proc. 
(Note, this rule requires that the defendant receive a 
copy of the indictment). Appellant refused both alter- 
natives (J. A. 99-100). It is of note, that in a petition 
for habeas corpus, appellant states that in April he was 
approached by prison authorities in regard to removal 
(see H. C. 52-57, R. 361-362, 354). 

5. The day on which the appellant arrived in this 
jurisdiction, May 28, 1957, he was interviewed in the 
D. C. Jail by Metropolitan Police in regard to the 
charge (J. A. 55). 

6. Appellant was arraigned on June 1, 1957, before 
Chief Judge Laws (J. A. 102). 

In light of these facts, it is clear that appellant received 
“notice” that he had been indicted in the District of Columbia 
for robbery. Once returned to this jurisdiction, rather than 
demand a trial, he sought release by means of habeas corpus 
(See H. C. 52-57; R. 354), which this Court has held does not 
constitute a demand. See Muller v. Overholser, 92 U.S. App. 
D. C. 110, 206 F. 2d 415 (D. C. Cir. 1953). Even following 
arraignment and appointment of counsel, no request for a 
prompt trial was made. To the contrary, appellant further 
delayed the proceedings, by replacing two counsel and obtain- 
ing continuances until December 16, 1957. Having knowingly — 
waived his constitutional right, the lower court did not abuse 
its discretion in denying the motion to dismiss the indictment 
made on the eve of trial. 

CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Outver GascH, 
United States Attorney. 
Cant W. Betcuesr, 
JoHN W. Warnes, Jr. 
Assistant United States Attorneys. 
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